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Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

F I L E DP.M.

_ _ _,A.M,J-'(>?

JUN 11 2010
CANYON COUNTY CLERK
l'. CRAWFORD, DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
Case No. CVl0-5610

BOB HENRY, an individual,

AFFIDAVIT OF TOM DALE

Plaintiff,
vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency
Defendants.

STATE OF IDAHO
County of Canyon

)
)ss:
)

TOM DALE, being first duly sworn upon oath deposes and says:
1.

I am over the age of 18 years, and make this affidavit based upon my own

personal knowledge.
2.

At all times relevant to the facts covered in this affidavit, I have served as the

Mayor of the City of Nampa, Idaho.
3.

To my knowledge, the City of Nampa has never entered into a contract with

John T. Bujak, as an individual.

AFFIDAVIT OF TOM DALE - 1

0001.85

, 2009, the City of Nampa entered into an interagency

4.

agreement with Canyon County entitled Prosecution Services Term Agreement ("PST
Agreement").
5.

Pursuant to the PST Agreement, Canyon County agreed to have the Canyon

County Prosecuting Attorney's Office provide prosecuting services to the City of Nampa in
exchange for specified terms of payment ($598,357.88 per year, payable $49,863.15 per month)
and other consideration.
6.

Under the terms of the PST Agreement, the City of Nampa agreed to make

payments for the prosecution services to the Canyon County Auditor.
7.

The PST Agreement was not drafted by the Nampa City Attorney or any

employee of the city or any member of the Nampa City Council.
8.

On or about September 8, 2009, I signed an Amendment to the PST Agreement

("First Amendment").
9.

The First Amendment changed the recipient of the City ofNampa's payments

under the terms of the PST Agreement. Specifically, the First Amendment removed the Canyon
County Auditor as the recipient of payments and stated that payments be directed to "John T.
Bujak, Canyon County Prosecuting Attorney''.
10.

I signed the First Amendment at the request of Mr. Bujak. I did not request the

changes reflected in the First Amendment. To the best of my knowledge, the Nampa City
Council did not request the changes reflected in the First Amendment.
11.

The City of Nampa has no objection to the disclosure by Canyon County or

John T. Bujak of any and all records relating to the use of funds paid pursuant to the City of
Nampa's PST Agreement with Canyon County.

AFFIDAVIT OF TOM DALE - 2
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RESPECTFULLY SUBMITTED this _ID_ day of June, 2010.

SUBSCRIBED AND SWORN to before me this\ 0

·
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day of June, 2010

\
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-~
•

I

'
Notary Public ~r Idaho
Residing a~: .L0-\0.~ () r '--, Idaho
My Comm1ss10n Expires: :::s \ \\ \ '80, \
'
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AFFIDAVIT OF TOM DALE - 3
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7

CERTIFICATE OF SERVICE
f~

Jj__

I HEREBY CERTIFY that on the
day of June, 20 I 0, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF TOM DALE by the method indicated below, and
addressed to the following:
Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

~

U.S.Mail

_K__ Hand Delivered
Overnight Mail
Facsimile
__){_E-mail

--

_:,C--U,S.Mail
Hand Delivered
_ _ Overnight Mail
- - Facsimile
_:;LE-mail

µ9'_:::---,..,,

Erik F. Stidham
4827014_1.DOC

AFFIDAVIT OF TOM DALE - 4
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ORIGINAL
F I L ~ DP.M.

----..A.M.~,

JUN; 11 2010
CANYON COUNTY CLERK
T. CRAWFORD, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BOB HENRY, an individual,

Case No. CVl0-5610

Plaintiff,

AFFIDAVIT OF
NAlVIP A CITY CLERK

vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency
Defendants.

STATE OF IDAHO
County of Canyon

)
)ss:
)

DIANA LAMBING, being first duly sworn upon oath deposes and says:
1.

I am the City Clerk for the City of Nampa, Idaho and custodian of the records for

the City of Nampa, Idaho.

AFFIDAVIT OF NAMPA CITY CLERK - I

000189

2.

Attached to this Affidavit is a true and correct copy of the Prosecution Services

Term Agreement dated July 6,

c:1..6()'/ , all amendments thereto, and such other documents

& records pertinent thereto that I have in my possession.

ti

RESPECTFULLY SUBMITTED this _}Q_¾ay of June, 2010.

~D i ~
SUBSCRIBED AND SWORN to before me this

J(/

11

day of June, 2010

Notary Public for Idaho
Residing at: NOv".":::{2 q
My Commission Expires:
I

ja/W:\Work\N\Nampa\Henry v Bujak et al 9647.265\Affidavit of Diana Lambing.DOC

AFFIDAVIT OF NAMPA CITY CLERK - 2
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CERTIFICATE OF SERVICE

J1IPJ:

I HEREBY CERTIFY that on the
day of June, 2010, I caused to be served a true and
correct copy ofthe foregoing AFFIDAVIT OF NAMPA CITY CLERK by the method indicated
below, and addressed to the following:

Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

__,....,,_ U.S. Mail
~ Hand Delivered
_ _ Overnight Mail
Facsimile
E-mail

--

----

U.S. Mail
Hand Delivered
_ _ Overnight Mail
YFacsimile
-r-E-mail

4827014_1.DOC

AFFIDAVIT OF NAMPA CITY CLERK - 3
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Nampa Police
Department

Recommendation of
•
services
Nampa City Council

To:
CC:

From:

Chief Augsburger

Date:

May 18, 2009

Rec

Prosecutorial Service Agreement

Council members,

In early 2009, I began to prepare a Request For Proposals (RFP) for prosecutorial services
for the City of Nampa. The RFP was drafted and approved by our City Attorney, White
Peterson Law Offices LLC.
In April 2009, the process of advertising and accepting the RFP packets from the Interested
firms was begun. Three filTTls submitted RFP for the project.
•

Mimura Law Offices

•

Canyon County Prosecutors Office

•

Hamilton, Michaelson and Hilty Law Offices

On April 29, 2009 an interview board was convened to meet with each of the interested firms
and discuss the content of their RFP.
Msr these interviews were heard, the Board decided that the Canyon County Prosecuting
Attorneys Office would be recommended for the contract.

000192

.. .

..,

The RFP amounts for each of the fim,s was;
Canyon County PA office

$598,357.88

Mimura Law Offices

$700,000.00

Hamilton, M. Hilty

$810,000.00
I received a letter on May 131h reducing this to $772,800.00

At this time, l would request that the Council approve the Mayor to sign a contract with the
Canyon County Prosea.iting Attorney Office for prosecutorial services in the City of Nampa
for the amount of $598,357.88

Thank you,

Bill Augsburger

• Page2

0001.93

AMENDMENT TO PROSECUTION SERVICES TERM AGREEMENT
WHEREAS the CANYON COUNTY COMMISSIONERS have previously given the
CANYON COUNTY PROSECUTING A ITORNEY, unanimous authority to prosecute non·
conflicting Nampa City misdemeanors pursuant to section 31·3113. Idaho Code: and
WHEREAS the CITY OF NAMPA, a municipal corporation, and the CANYON
COUNTY PROSECUTING ATTORNEY, have previously entered into a PROSECUTION
SERVICES TERM AGREEMENT (hereinafter "Agreement") dated July 6, 2009, pursuant to the
authority granted by section 31 ·3113. Idaho Code: and

WHEREAS the CITY OF NAMPA and the CANYON COUNTY PROSECUTING
AITORNEY desire to modify the terms and conditions of said agreement as set forth herein;
NOW, THEREFORE, the undersigned mutually agree that the PROSECUTION
SERVICES TERM AGREEMENT may be amended so that Section 3, paragraph 3.1, reads as
follows:
3.1 Hourly Rates and Reimbursable Costs
All costs relating to the recruitment, hiring and remuneration of staff, including
benefits and if outlined costs for providing discovery to defendants and their
counsel, office supplies, copiers (including repairs), overhead, training,
association memberships, insurance, Idaho State Bar licensing, profit and any and
all other costs related to the operations of the office (except as delineated in 3.2)
or of the Finn's commitment to the contract will be the responsibility of the Firm.

The CITY agrees to pay to: JOHN T. BUJAK, CANYON COUNTY
PROSECUTING ATTORNEY, the amount of five hundred ninety-eight thousand
three hundred fifty.seven dollars and eighty-eight cents per year ($598,357.88 per
year), in monthly increments of forty-nine thousand eight hundred sixty-three
dollars and fifteen cents ($49,863.15 per month) in consideration for the FIRM's
performance of prosecutorial services as contemplated by this Agreement.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals on the date
and year shown by the attestation.
';)~pfe. o'\..be- r
1;,
DATED this£_ day of.A.wgttst, 2009.

,.0001.94

CITY OF NAMPA

Tom Dale, Mayor

-(¼Ji'N'(.~,.~l}f
, . c&

ATTEST:·
•

By:·

I

.

I

.-.

C1ty-flerk

.

·

.

~

{I

000195

~ OHN T. BUJAK •
Canyon County Prosecuting Attomey

Tl,notfly L F~lng

Oht.lof Staff

Sq,<cmbct IC, 2009

City Oerlt's OJlux
ATTN· Dcl>blc
<I I Third Scm::t South
Nampa, ldabo 8365 J

°""' City Clerk:
Thunk you for your letter dated. September 9, 2009. Plca,e find the signed originnl
amendment to prosecution service term a.grcemc:.nl cndo,ed for your conside-.ration. I ha,·e kept a
copy ortJ1e agreemcnl for my records.

TTD:dm

Encloourc

'

'

000:1.96

SECOND AMENDMENT TO PROSECUTION SERVICES TERM AGREEMENT
WHEREAS the CANYON COUNTY COMMISSIONERS have given the
CANYON COUNTY PROSECUTING ATTORNEY, unanimous authority to prosecute
non-conflicting Nampa City misdemeanors and infractions pursuant to section 31-3113,

Idaho Code: and
WHEREAS the CITY OF NAMPA, a municipal corporation, and the CANYON
COUNTY PROSECUTING ATTORNEY, have previously entered into a
PROSEClITION SERVICES TERM AGREEMENT (hereinafter "Agreement'') dated
July 6, 2009, pursuant to the authority granted by section 31-3113, Idaho Code; and

WHEREAS the CITY OF NAMPA and the CANYON COUNTY
PROSECUTING ATIORNEY, have previously amended the Agreement pursuant to a
written Amendment to Prosecution Services Tenn Agreement dated September 8, 2009,
providing for payments under the Agreement to be made to John T. Bujak, Canyon
County Prosecuting Attorney; and
WHEREAS, the term of service pursuant to the Agreement expired on September
30,2009;and
WHEREAS the CITY OF NAMPA and the CANYON COUNTY
PROSECUTING ATTORNEY desire to continue their contractual relationship pursuant
to the terms and conditions of the original Agreement as amended on September 8, 2009,
for the 2010 fiscal year;
NOW, THEREFORE, the undersigned mutually agree that:
1. The PROSECUTION SERVICES TERM AGREEMENT, as amended by the
written Amendment to Prosecution Services Term Agreement dated
September 8, 2009, may be further amended so that the term oftbe amended
Agreement is extended to include the 2010 fiscal year, to wit: October 1,
2009, through September 30, 2010.
2. All other terms and conditions of the amended Agreement not specifically
modified herein shall remain in full force and effect.

000197

.•

IN WI1NESS. WHEREOF, the parties hereto have set their hands and seals on the
date and year shown by the attestation.

DATED this

_:j_ day of November, 2009.

DATED this

2-:..=.. day of November, 2009.

,._6.

CITY OF NAMPA

Tom Dafe, Mayor

:ATTEst:. . ,,
I ;t.· .
By:

~ ...r'

0001.98

_,JOHN T. BUJA. ..
Canyon County Prosecuting Attomey
Ct ,tyon Cov!'lfy CourthOUlt • 11 15 Albany SltMt • Ctldw•I, &D '3005
hlephOne: (201)45'-7311 • o,n.,,1 Fa.-:: (201)4,..._,.., .. • CMI fa)U (201)455--SHS

Em.all~j,bul•kOc,l.nyonco.org

o,

Til'nOcby L, ftemll'IO

Cflie!

M• ttncl• Longotia

Staff

Offlea 11\Ma;,.,

November 4, 2009

Debor.Ill Bishop
Dcp<11y City Clerk
City ofNompa
41 l Thlnl Street
NomP6, ldl,ho 83651

R,: Stcon.d Am1ndm1111 to Pros«utWn Servlus T,rm Agrum4nt

Dear ML Bishop:
Enclosed l! ao executed copy of tho abave 1tfttcru:ed •-ment for Fiscal Year 2010.
Plasc (ccl free to coau1ct me should IO)' questions or concerns arise regarding this Agreement.

JTB~I

0001.99

PROSECUTION SERVICES TERM AGREEMENT
THIS AGREEMENT, made this 6th day of July, 2009, is made between CANYON COUNTY,
IDAHO, a political subdivision of the State of Idaho, and the CANYON COUNTY PROSECUTING
ATTORNEY, hereinafter referred to as "FIRM", and the CITY OF NAMPA, a municipal corporation,
hereafter referred to as "CITY," and is pursuant to Idaho Code, Section 67-2332, which authorizes counties
and cities to enter into interagency agreements for the performance of services authorized by law. Canyon
County and CITY are public agencies within the definitions provided in Idaho Code, Section 67-2327 and
the Canyon County Prosecuting Attorney is an Idaho Constitutional public officer. Collectively, these
entities are hereinafter referred to as the ''PARTIES."

WHEREAS, the CITY, pursuant to LC.§ 50-208A{2), desires to obtain professional services for Criminal
and Infraction Prosecution, herein referred to as the PROJECT; the FIRM agrees to perfonn the various
professional services delineated by Task Order for said PROJECT.
The FIRM acknowledges that they have reviewed the scope of work to be performed under this Agreement
and agrees to perform the work in accordance with the terms of payment ($598, 357 .88 per year; $49,
863.15 per month) in this Agreement. The FIRM agrees to complete the PROJECT with all its duties
through the contracted period.

It is understood and agreed that the FIRM is skilled in the profession required to perform the work under
this Agreement and that the CITY relies upon the skill of the FIRM to perform its work in a professional
manner, and the FIRM thus agrees to so perform its work and the acceptance by the CITY does not
release the FIRM from professional responsibility.
It is mutually agreed by the Parties that:

SECTION 1

DAT A AND SERVICES TO BE PROVIDED BY CITY
1.1

The following data and/or services are to be provided by the CITY without cost to the FIRM.

A Provide ongoing review of the FIRM'S work and timely consideration of policy issues at a
time acceptable to both the CITY and the FIRM.
B. Provide access to relevant records as needed for successful prosecution of cases and for furtherance
of justice. The CITY will provide access to Police Officers, Code Enforcement, Clerical staff and
any other employee for the purpose of furtherance of cases.

DATA AND SERVICES TO BE PROVIDED BY FIRM
1.2

A. The FIRM is responsible for the cost of production of discovery of VIDEO, AUDIO, Docwnents
(reports) statements and any other discoverable, requested information or evidence by a defendant
or his counsel.

000200

PROSECUTION SERVICES TERM AGREE:MENT
SECTION2
ADDITIONAL PROVISIONS
2.1 Insurance Requirements
The parties to this Agreement enjoy separate insurance agreements with the Idaho Counties Risk
Management Program (ICRMP), and shall independently maintain at least the minimum insurance coverage
required by the Idaho Ton Claims Act.

2.2 Independent Contractor
In all matters pertaining to this Agreement, the FIRM shall be acting a" an independent contractor, and
neither the FIRM, any officer, employee nor agent of the FIRM will be deemed an employee of CITY. The
selection and designation of the personnel of the CITY in the performance of this Agreement shall be made

by the CITY.
2.3 Notices
Any and all notices required to be given by either of the panies hereto, unless otherwise stated in this
Agreement, shall be in writing and be deemed communicated when mailed in the United States mail,
certified, return receipt requested, addressed as follows:
CITY
City of Nampa

Office of the Mayor
411 Third Street South

FIRM
John T. Bujak
Canyon County Prosecuting Attorneys Office
1115 Albany
Caldwell Idaho 83605

Nampa, ID 83651
Either party may change their address for the purpose of this paragraph by giving written notice of such
change to the other in the manner herein provided.
2.4 Time is of the Essence
The parties hereto acknowledge and agree that time is strictly of the essence with respect to each and every
term, condition and provision hereof, and that the failure to timely perform any of the obligations hereunder
shall constitute a breach of and a default under this Agreement by the party so failing to perform,

2.5 Assignment
It is expressly agreed and understood by the parties hereto, that the FIRM shall not have the right to assign,
transfer, hypothecate or sell any of its rights under this Agreement except upon the prior express written
consent of CITY.
2.6 Reports and Information
At such times and in such forms as the CITY may require, there shall be furnished to the CITY such
statements, records or other communication or information as required by the CITY.
2. 7 Publication, Reproduction and Use of Material
No material produced in whole or in pan under this Agreement shall be subject to copyright in the United
States or in any other country. Subject to the limitations of law. the CITY shall have unrestricted authority
to publish, disclose and otherwise use, in whole or in part, any reports, data or other materials prepared

00020:1

PROSECUTION SERVICES TERM AGREEMENT
under this Agreement.

2.8 Compliance with Laws
In performing the scope of services required hereunder, the FIRM shall comply with all applicable
laws, ordinances, and codes of Federal, State, and Local governments and all Codes of Ethics
applicable to the profession of Law.

2.9 Changes
The CITY may. from time to time, request changes in the scope of services to be performed hereunder.
Such changes, including any increase or decrease in the amount of the FIRM'S compensation. and any
changes in the time of completion, which are mutually agreed upon by and between the CITY and the
FIRM, shall be incorporated in written Amendments to this Agreement.
2. 10 Termination for Cause
If, through any cause, FIRM shall fail to fulfill in a timely and proper manner its obligations under this
Agreement, or if the FIRM shall violate any of the covenants, agreements. or stipulations of this
Agreement, the CITY shall thereupon have the right to terminate this Agreement by giving written notice
to the FIRM of such termination and specifying the effective date thereof at least 30 (thirty) days before
the effective date of such termination. In such event, all finished. or unfinished documents, data, studies,
case files, court dockets and schedules, defendant lists, victim records, case work notes, reports and any
and all other writings and communication records prepared by the FIRM under this Agreement shall, at
the option of the CITY, become its property.
Notwithstanding the above, FIRM shall not be relieved of liability to the CITY for damages sustained by the
CITY by virtue of any breach of this Agreement by The FIRM, and the CITY may withhold any payments
to the FIRM for the purposes of setoff until such time as the exact amount of damages due the CITY from
the FIRM is determined. This provision shall survive the termination of this Agreement and shall not relieve
the FIRM of its liability to the CITY for damages, provided that the amount of such damages shall not
exceed the total compensation provided for in Section 3 of the is Agreement.
2.11 Termination for Convenience of CITY
The CITY may terminate this Agreement at any time by giving at least ninety (90) days notice in writing to
the FIRM. If the Agreement is terminated by the CITY a~ provided herein, the FIRM will be paid an
amount which bears the same ratio to the total compensation as the services actually performed bear to the
total services of the FIRM covered by this Agreement, less payments of compensation previously made. If
this Agreement is terminated due to the fault of the FIRM, Section 2.12 hereof relative to termination shall
apply.
2.12 Losing Party Responsible for Reasonable Costs
In the event of any action brought by either party against the other to enforce any of the obligations
hereunder or arising out of any dispute concerning the terms and conditions hereby created, the losing party
shall pay the prevailing party such reasonable amounts of fees, costs and expenses, including attorneys' fees,
as may be set by the Court.
2. 13 Binding of Successors
The CITY and the FIRM each binds himself, his partners, successors, assigns and legal representatives to
the other party to this Agreement and to the partners, successors, assigm; and legal representatives of such
other party with respect to all covenants of this Agreement. Neither the CITY nor the FIRM shall assign,
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sublet or transfer his interest in this Agreement.
2.14 Authorization to Proceed
Execution of this Agreement by the CITY and the FIRM shall constitute authorization for the FIRM to
proceed with the work.

2.15 Renewal

This Agreement may be renewed, by written agreement, for three one year terms, upon mutual agreement
by both parties. The tenns of the renewal may include an equitable adjustment of fees to reflect inflation
and may include change in key personnel listed. The FIRM agrees that its bid of five hundred ninety eight
thousand three hundred fifty seven dollars and eighty eight cents per year ($598, 357.88 per year; $49,
863.15 per month) is binding, absent mutual agreement to the contrary, through September 30, 2011.

2.16 Term
The initial term for this Agreement shall commence July 6, 2009 and shall run through September 30,
2009,
Non-Appropriation: The continuation of the terms, conditions, and provisions of this contract beyond
the calendar year is subject to approval of and ratification by the City Council. In the event nonappropriation occurs, notice shall immediately be given to the FIRM.
2 .17 Extent of Agreement
This Agreement represents the entire and integrated Agreement between the CITY and the FIRM and
supersedes all prior negotiations, representations or agreements, either written or oral. This Agreement may
be amended only by written instrument signed by both CITY and FIRM. Unless otherwise specified, this
Agreement shall be governed by the law of the principal place of business of the CITY.

2.18 Severability
If any clause, sentence, paragraph, article, or other part of this Agreement shall for any reason be declared
invalid by a court of competent jurisdiction, such judgment shall not effect, impair, or invalidate the
remainder of this Agreement, but shall be confined in its operation to the clause, sentence, paragraph, article
or part thereof directly involved in the controversy in which the judgment is entered.

SECTION3

PAYMENT TO FIRM
3 .1 Hourly Rates and Reimbwsable Costs
All costs reJating to the recruitment, hiring and remuneration of staff, including benefits and if outlined
costs provide discovery to defendants and their counsel, office supplies, copiers (including repairs)
overhead, training, association memberships, insurance, Idaho State Bar licensing, profit and any and all
other costs related to the operations of the office (except as delineated in 3.2) or of the Firm's commitment
to the contract will be the responsibility of the Firm.
The CITY agrees to pay into the Canyon County Auditor the amount of five hundred ninety eight thousand
three hundred fifty seven dollars and eighty eight cents per year ($598, 357.88 per year), in monthly
increments of forty nine thousand eight hundred sixty three dollars and fifteen cents ($49, 863.15 per
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month) in consideration for the FIRM' s performance of prosecutorial services as contemplated by this
Agreement.
3.2
The City agrees to provide office space, work surfaces, telephones and computers to facilitate the Firm's
agreement to provide prosecution for the City.

IN WITNESS WHEREOF, the parties hereto have set their hands and seals to date and year shown by the
attestation.
DATED this

~~ day of

0 t':+-.""l--•2009.

~

CANYON COUNTY PROSECUTING
A......,ic,,,u......
.t.:,

//.:~

>C~---·
ATTEST: William H. Hurst, Clerk

By:rl~~
Deputy Clerk, Canyon County
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CITY OF NAMPA

By:-------------------Tom Dale, Mayor

-CITY OF NAMPA POLICE DEPARTMENT
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TASK ORDER
FOR PROSECUTION SERVICES TERM AGREEMENT FOR CITY OF NAMPA
th

THIS TASK ORDER, entered into this 6 day of July, 2009, between The City of Nampa, Canyon County Idaho,
hereinafter referred to as the CITY, and Canyon County Prosecutor, hereinafter referred to as the FIRM, is subject to the
provisions of the Prosecution Services Term Agreement, hereinafter referred to as the AGREEMENT.

\.VITNESSETH:
WHEREAS, the CITY intends to Enter into contract for Prosecuting functions hereinafter referred to as the PROJECT.
NOW, THEREFORE, the CITY and F1RM in consideration of their mutual covenants herein agree in respect as set forth

below.

CLIENT INFORMATION AND RESPONSIBILITIES: The CITY will provide to the FIRM the renumeration, data
and/or services specified in the AGREEMENr.
In addition, the CITY will furnish to the FIRM:

Office space, work surfaces, telephone service, computers, access to City and Police Department networks and RMS.

SERVICES TO BE PERFORMED BY FIRM
The FIRM will with diligence perform all other duties associated with, and provide for the expenses and functions of the
Office of Prosecuting Attorney for the City of Nampa.

CANYON COUNTY PROSECUTING
ATTORNEY

CITY OF NAMPA
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ORIGINAL

Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #7735
HOLLAND & HARTLLP
Suite 1400, U.S. Bank Plaza
IO I South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

t; I L E DP.M.

_ _ _A,M,

JUN .1 1 2010
CANYON COUNTY CLERK

T. CRAWFORD, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,
Plaintiff,
vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency

Case No. CVI0-5610

AFFIDAVIT OF ERIK F. STIDHAM
FILED IN SUPPORT OF
SUPPLEMENTAL
MEMORANDUM

Defendants.

STATE OF IDAHO
County of Ada

)
)ss:
)

ERIK F. STIDHAM, being first duly sworn upon oath deposes and says:
1.

I am a partner in the Boise office of the law firm of Holland & Hart LLP and am

licensed to practice law in the State ofidaho. I have personal knowledge of the matters
set forth in this Affidavit.
2.

I am one of the attorneys of record for Plaintiff Bob Henry ("Henry"), in the

above-captioned action.

AFFIDAVIT OF ERIK F. STIDHAM- I
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3.

Henry has obtained certain documents ("Public Documents") in response to a

public records request to the City of Nampa and from public records requests to Canyon
County. Hemy forwarded the Public Documents to my office. Exhibits A through I and
Q through X were provided to my office as part of the Public Documents.

4.

Attached hereto as Exhibits J through Pare documents obtained by my office

from the Idaho Press Tribune web site.
5.

Attached hereto as Exhibit A is a true and correct copy of the Form 1099 provided

to "JOHN T. BUJAK CANYON COUNTY PROSECUTOR" from the City of Nampa
for 2009 in the amount of $244,782.74.
6.

Attached hereto as Exhibit Bis a true and correct copy of a W-9 form dated

September 3, 2009 and signed by John T. Bujak ("Bujak").
7.

Attached hereto as Exhibit C is a true and correct copy of copies of checks from

the City of Nampa issued to JOHN T. BUJAK CANYON COUNTY PROSECUTOR.
8.

Attached hereto as Exhibit D is a true and correct copy of email correspondence

from Bujak dated April 9, 2009.
9.

Attached hereto as Exhibit Eis a true and correct copy of email correspondence

dated July 1, 2009 regarding the Prosecution Services Term Agreement ("PST
Agreement").
10.

Attached hereto as Exhibit F is a true and correct copy of email correspondence

from Bujak regarding "Amendment to Nampa PA Contract" dated August 26, 2009.
11.

Attached hereto as Exhibit G is a true and correct copy of email correspondence

from Bujak regarding "FW: Nampa City PA" dated October 20, 2009.

AFFIDAVIT OF ERIK F. STIDHAM - 2
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12.

Attached hereto as Exhibit His a true and correct copy of email correspondence

from Bujak regarding "Nampa City PA" dated October 20, 2009.
13.

Attached hereto as Exhibit I is a true and correct copy of email correspondence

from Diana Lambing regarding "Nampa City PA" dated October 20, 2009.
14.

Attached hereto as Exhibit J is a true and correct copy of a news article entitled

"Suit Seeks Prosecutor Records" dated May 22, 2010 from the Idaho Press Tribune.
15.

Attached hereto as Exhibit K is a true and correct copy of a statement dated May

21, 2010 from Chris Yamamoto.
16.

Attached hereto as Exhibit Lis a true and correct copy of a statement dated May

21, 2010 from Samuel B. Laugheed, Deputy Prosecuting Attorney, to the Idaho Press
Tribune.
17.

Attached hereto as Exhibit M is a true and correct copy of a letter dated May 24,

2010 from Bujak to the Criminal Law Division of the Idaho Attorney General's Office
and copied to the Idaho Press Tribune.
18.

Attached hereto as Exhibit N is a true and correct copy of a letter dated May 26,

2010 from the Criminal Law Division of the Idaho Attorney General's Office to Bujak.
19.

Attached hereto as Exhibit O is a true and correct copy of a news article entitled

"Bujak Seeks Contract Review" dated May 29, 2010 from the Idaho Press Tribune.
20.

Attached hereto as Exhibit Pis a true and correct copy of a news article entitled

"Bujak: Contract Details Will Come" dated June 10, 2010 from the Idaho Press Tribune.
21.

Attached hereto as Exhibit Q is a true and correct copy of an Agreement

Providing for Prosecuting Services for the City of Wilder dated September 9, 1999.

AFFIDAVIT OF ERIK F. STIDHAM - 3
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22.

Attached hereto as Exhibit R is a true and correct copy of an Agreement Between

Canyon County, Canyon County Prosecuting Attorney, and City of Parma to Provide
Prosecuting Services for City of Parma dated July 13, 2009.
23.

Attached hereto as Exhibit Sis a true and correct copy of an Agreement Providing

for Prosecuting Services for the City of star dated April 12, 2007.
24.

Attached hereto as Exhibit T is a true and correct copy of an Agreement Providing

for Prosecuting Services for the City of Caldwell dated May 13, 1994.
25.

Attached hereto as Exhibit U is a true and correct copy of Commissioners

Minutes dated April 17, 2009.
26.

Attached hereto as Exhibit V is a true and correct copy of Commissioners

Minutes dated July 20, 2009.
27.

Attached hereto as Exhibit Wis a true and correct copy of Commissioners

Minutes dated August 10, 2009
28.

Attached hereto as Exhibit X is a true and correct copy of Commissioners

Minutes dated October 6, 2009.

-r\__

Further the affiant sayeth naught.
RESPECTFULL Y SUBMITTED this

LL_

day of June, 2010.

~

ERIF'.STIDHAM
SUBSCRIBED AND SWORN to before me this/ t¾ay of June, 2010

, Idaho
Residing at: /Yl-e-r I CJ½.AO
My Commission Expires: .:S::::, ~, -S-

AFFIDAVIT OF ERIK F. STIDHAM - 4
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CERTIFICATE OF SERVICE

Jf!:t

of June, 2010, I caused to be served a true and
I HEREBY CERTIFY that on the
correct copy of the foregoing AFFIDAVIT OF ERIK F. STIDHAM by the method indicated
below, and addressed to the following:

Ty Ketlinski
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605

U.S. Mail
_:i:-Hand Delivered
Overnight Mail
Facsimile
-_){___E-mail

Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

_$_ U.S. Mail
- Hand Delivered
_ _ Overnight Mail
Facsimile
---)£_E-mail

Erik F. Stidham

4843828_1.DOC
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Bill Augsburger
From:

John T. Bujak Libujak@canyonco.org]

Sent:

Thursday, April 09, 2009 4:44 PM

To:

Bill Augsburger, Peggy Shaver

Subject: Nampa RFP Questions

Nampa RFP- Finn's Questions and Inquiries
Canyon County and the Canyon County Prosecuting Attorney's Office are considering the submission
of a proposal in response to the City ofNampa's RFP for City Prosecuting Attorney services. In
furtherance of such, we respectfully inquire as follows:
l.

a. As a political subdivision of the State ofldaho, Canyon County is bound by Article VIII,§
3 of the Idaho Constitution. In light thereof, may the initial term of the proposed
Prosecution Services Tenn Agreement be reduced to one year with the possibility of three
one-year renewal terms?
b. Similarly, may Section 2.15, Binding of Successors, of the Prosecution Services Term
Agreement be modified to accord with Article VIII, § 3 of the Idaho Constitution?

2.
a. Please clarify the distinction between the "Service Category Checklist," which indicates that
the RFP is solely for the function of the Office of Prosecuting Attorney for the City of
Nampa. and the "Service Category Descriptions," which lists six categories under which a
submitting Firm shall be evaluated, and the "Service Category Requirements," which lists
three categories.
b. Please see Page 1 of 2, Proposal Instructions. Does the Evaluation Committee intend that
the RFP be understood as requiring no more than 7 pages addressing:
i. the Finn's ability to satisfy the Evaluation Criteria for only the Office of
Prosecuting Attorney; or
ii. the Firm's ability to satisfy the Evaluation Criteria for each of the six service
categories listed on the Service Category Descriptions page?
c. Please identify the Evaluation Committee's preferred articulation of the Evaluation Criteria,
as Page 3 of 6 of the General Conditions lists five such criteria; the Service Category
Descriptions list four such criteria (numbered I, 2, 3, and 5); and the Evaluation Criteria
Sheet lists four such criteria (numbered 1, 2, 3, and 4).
3. Please clarify what "Financial Accountability Form" is required (see Page 1 of 2 of the Proposal
Instructions), given the "Accountability" form in the RFP that describes a post-contract monthly
audit and annual report.
4. Please clarify the intent of the RATES AND REIMBURSABLE COSTS section described on

5/25/2010
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Page 4 of 6 of the "General Conditions," by which "Qualified Firms selected and approved by
City Council will be requested to submit Wage and benefit costs in a table format as follows .... "
Does this mean the Evaluation Committee will recommend a Qualified Finn be approved by the
City Council prior to any submission by such Firm of a proposed contract rate?
Alternatively, where in the Firm's proposal should its "bid" be presented?
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. {208) 454-7391
Fax. (208) 454-7474

5/25/2010
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BIii Augsburger
From:

Jody Ruhs Uruhs@canyonco.org)

Sent:
To:

Wednesday, July 01, 2009 2:22 PM

Cc:

Sam Laugheed

Bill Augsburger

Subject: FW: prosecution contract
Attached hereto, please find an updated version of the Agreement. If you have any questions or need further
information, please do not hesitate to contact us.
Thanks,

Joay£.'R,Jlfu
Ce9afSecretary - CirdfCDtrJim:m
Canyon County <ProsecutinoJlttomeyJ" Office
111.5 }lloan:y Street
CalifwelI, Idizlio 83605
q,/jqu: (208)454-7391

tDinlct.: (208) 45J-6071
'Foc.rimiu: (2<18) 455-J'>SS
CONFIDENTIALfTY NOTICE: This e-maN. Including attachmantll, consututes a confidential attamey-dlent communication.
It Is not Intended for lnmsmlssion lo. or receipt by, any un11uthorlzed persons. If you have received this communication in error,
do not read it. Please delet11 nfrom your system without copying it. and l'IOlify the &ender by reply e-mail orby calllng (208) 454-7391,
so that our address record can be correct&d, Thank you.

____,_._~----"-'·-·----------------------

From: Sam Laughead
Sent: Wednesday, July 01, 2009 1:31 PM
To: Jody Ruhs
Subject: Fw: prosecution contract
From: Sam Laughead
To: 'augsburgerw@cltyofnampa.us'
Cc: John T. Bujak; lim Fleming
Sent: Wed Jul 0110:59:42 2009
Subject: prosecution contract
Hi Chief-

Attached are a couple versions of the prosecution services contract - including the one that Nampa prepared and
sent over, with a couple changes designed to reflect the content of the RFP's addendum and the ICRMP
insurance info for both entities. I've also attached a somewhat simpler version that we use with the other
municipalities for you to review. It doesn't have all the legalese.
I'm going to agendize the contract (whichever one is acceptable to you guys) for the Board to sign on Monday
July 6, first thing in the morning. We can make whatever changes are necessary between now and then.
A final thing to consider is entering 2 agreements - one a short term monthly deal that gets us to October 1; and
the other the longer contract. Please let me know what Nampa wants.
sam

5/25/2010
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samuel B. Laughead
Deputy Prosecuting Attorney, Civil Division
Canyon County Prosecuting Attorney's Office
1115 Albany Street
Caldwell, ID 83605
(t): 208-454-7391
(f): 208-454-7474
staugheed@canyonco.org

5/25/2010
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PROSECUTION SERVICES TERM AGREEMENT
THIS AGREEMENT, made this 6111 day of July, 2009, is made between CANYON COUNTY,
IDAHO, a political subdivision of the State of Idaho, and the CANYON COUNTY PROSECUTING
ATTORNEY, hereinafter referred to as "FIRM", and the CITY OF NAMPA, a municipal corporation,
hereafter referred to as "CITY," and is pursuant to Idaho Code, Section 67-2332, which authorizes coW1ties
and cities to enter into interagency agreements for the performance of services authorized by law. Canyon
County and CITY are public agencies within the defmitions provided in Idaho Code, Section 67-2327 and
the Canyon County Prosecuting Attorney is an Idaho Constitutional public officer. Collectively, these
entities are hereinafter referred to as the "PARTIES."
WHEREAS, the CITY, pursuant to I.C. § 50..208A(2), desires to obtain professional services for Criminal
and Infraction Prosecution, herein referred to as the PROJECT; the FIRM agrees to perform lhe variou.-.
professional services delineated by Task Order for said PROJECT.
The FIRM acknowledges that they have reviewed the scope of work to be performed under this Agreement
and agrees to perform the work in accordance with the terms of payment ($598, 357.88 per year; $49,
863.15 per month) in this Agreement. The FIRM agrees to complete the PROJECT with all its duties
through the contracted period.
It is understood and agreed that the FIRM is skilled in the profession required to perform the work under
this Agreement and that the CITY rehes upon the skill of the FIRM to perform its work in a professional
manner, and the FIRM thus agrees to so perform its work and the acceptance by the CITY does not
release the FIRM from professional responsibility.

It is mutually agreed by the Parties that:

SECTION 1
DAT A AND SERVICES TO BE PROVIDED BY CITY
1.1

The following data and/or services are to be provided by the CITY without cost to the FIRM.
A. Provide ongoing review of the FIRM'S work and timely consideration of policy issues at a
time acceptable to both the CITY and the FIRM.
B. Provide access to relevant records as needed for successful prosecution of cases and for furtherance
of justice. The CITY will provide access to Police Officers, Code Enforcement, Clerical staff and
any other employee for the purpose of furtherance of cases.

DATA AND SERVICES TO BE PROVIDED BY F1RM
1.2

A. The FIRM is responsible for the cost of production of discovery of VIDEO, AUDIO, Docwnents
(repons) statements and any other discoverable, requested information or evidence by a defendant
or his counsel.

HENRY000142
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SECTION2

ADDITIONAL PROVISIONS
2.1 Insurance Reguirements
The parties to this Agreement enjoy separate insurance agreements with the Idaho Cowities Risk
Management Progrnm (JCRMP), and shall independently maintain at least the minimum insurance coverage
required by the Idaho Tort Claims Act.
2.2 Ind~dent Contractor
Io all matters pertaining to this Agreement, the FIRM shall be acting as an independent contractor, and
neither the FIRM, any officer, employee nor agent of the FlRM will be deemed an employee of CITY. The
selection and designation of the personnel of the CITY in the performance of Chis Agreement shall be mode
by the CITY.

2.3 Notices
Any and all notices required to be given by either of the parties hereto, unless otherwise stated in this
Agreement, shall be in writing and be deemed communicated when mailed in the United States mail,
certified, return receipt requested, addressed as follows:
CITY

FIRM

John T. Bujak
City of Nampa
Office of the Mayor
411 Third Street South
Nampa, ID 83651

Canyon County Prosecuting Attorneys Office
1115Albany
CaldweJI Idaho 83605

Either party may change their address for the purpose of this paragraph by giving written notice of such
change to the other in the manner herein provided.
2.4 Time is of the Bssence
The parties hereto acknowledge and agree that time is strictly of the essence with respect to each and every
tenn, condition and provision hereof, and that the failure to timely perform any of the obligations berewider
shall constitute a breach of and a default under this Agreement by the party so failing to perform.

2.5 Assiwroent
It is expressly agreed and understood by the parties hereto, that the FIRM shall not have the right to assign,
transfer, hypothecate or sell any of its rights under this Agreement except upon the prior express written
consent of CITY.
2.6 R~potts and lnfonnation

At such times and in such forms as the CITY may require, there shall be furnished to the CITY such
statements, records or other communication or infonnation as required by the CITY.
2.7 Publication, Reproduction and Use ofMateri,&
No material produced in whole or in part under this Agreement shall be subject to copyright in the United
States or in any other country. Subject to the limitations of law. the CITY shalJ have unrestricted authority
to publish, disclose and otherwise use, in whole or in part, any reports, data or other materials prepared

HENRY000143

000226

PROSECUTION SERVICES TERM AGREEMENT
wider this Agreement
2.8 Compliance with Laws
In performing the scope of services required hereunder, the FIRM shall comply with all applicable
laws, ordinances, and codes of Federal, State, and Local governments and all Codes of Ethics
applicable to the profession of Law.

2.9 Changes
The CITY may, from time to time, request changes in the scope of services to be performed hereunder.
Such changes, including any increase or decrease in the amount of the FIRM'S compensation, and any
changes in the time of completion, which are mutually agreed upon by and between the CITY and the
FIRM, shall be incorporated in written Amendments to this Agreement.
2.10 Tenninadon for Cause
If, through any cause, FIRM shall fail to fulfill in a timely and proper manner its obligatiom under this

Agreement, or if the FIRM shall violate any of the covenants, agreements, or stipulations of this
Agreement, the CITY shall thereupon have the right to terminate this Agreement by giving written notice
to the FIRM of such tennination and specifying the effective date thereof at least 30 (thirty) days before
the effective date of such termination. In such event, all finished or unfinished docwnents, data, studies,
case files, court dockets and schedules, defendant lists, victim records, case work notes, reports and any
and all other writings and communication records prepared by the FIRM under this Agreement shalJ, at
the option of the CITY, become its property.
Notwithstanding the above, FIRM shall not be relieved of liability to the CITY for damages sustained by the
CITY by virtue of any breach of this Agreement by The FIRM, and the CITY may withhold any payments
to the FIRM for. the purposes of setoff until such time as the exact amount of damages due the CITY from
the FIRM is determined Th.is provision shall survive the tennination of this Agreement and shall not relieve
the FIRM of its liability to the CITY for damages, provided that the amount of such damages shall not
exceed the total compensation provided for in Section 3 of the is Agreement.
2.11 Terminatjon for Convenience of CITY
The CITY may terminate this Agreement at any time by giving at least ninety (90) days notice in writing to
the FIRM. If the Agreement is terminated by the CITY a~ provided herein, the FIRM will be paid an
amount which bears the same ratio to the total compensation as the services actually perfonned bear to the
total services of the FIRM covered by this Agreement, less payments of compensation previously made. If
this Agreement is terminated due to the fault of the FIRM, Section 2.12 hereof relative to termination shall
apply.
2.12 Losing PaJlY Responsjble for Reasonable Costs
In the event of any action brought by either party against the other to enforce any of the obligations
hereunder or arising out of any dispute concerning the terms and conditions hereby created, the losing party
shall pay the prevailing party such reasonable amounts of fees, costs and expenses, including attorneys' fees,
as may be set by the Court
2.13 Binding of Successors
The CITY and the FIRM each binds himself, his partners, successors, assigns and legal representatives to
the other party to this Agreement and to the partners, successors, assign.~ and legal representatives of such
other party with respect to aJI covenants of this Agreement. Neither the CITY nor the FIRM shall a11sign,
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sublet or transfer his interest in this Agreement.
2.14 Authorization to Proceed
Execution of this Agreement by the CITY and the FIRM shall constitute authorization for the FIRM to
proceed with the work.
2.15 Renewal
This Agreement may be renewed, by written agreement, for three one year terms, upon mutual agreement
by both parties. The tenns of the renewal may include an equitable adjustment of fees to reflect inflation
and may include change in key personnel listed. The FIRM agrees that its bid of five hundred ninety eight
thousand three hundred fifty seven dollars and eighty eight cents per year ($598, 357 .88 per year; $49,
863.15 per month) is binding, absent mutual agreement to the contrary, through September 30, 2011.
2.16 Tu:m

The initial tenn for this Agreement shall commence July 6, 2009 and shall run through September 30,

2009.

.

Non-Appropriation: The continuation of the terms, conditions, and provisions of this contract beyond
the calendar yem is subject to approval of and ratification by the City Council. In the event nonappropriation occurs, notice shall immediately be given to the FIRM.
2.17 Extent of Agreement
This Agreement represents the entire and integrated Agreement between the CITY and the FIRM and
supersedes aJl prior negotiations, representations or agreements, either written or oral. This Agreement may
be amended only by written instrument signed by both CITY and FIRM. Unless otherwise specified, this
Agreement shall be governed by the law of the principal place of business of the CITY.
2.1 s SeverabHity
If any clause, sentence, paragraph, article, or other part of this Agreement shall for any reason be declared
invalid by a court of competent jurisdiction, such judgment shall not effect, impair, or invalidate the
remainder of this Agreement, but shall be confined in its operation to the clause, sentence, paragraph, article
or part thereof directly involved in the controversy in which the judgment is entered.

SECTION3
PAYMENT TO FIRM

3 .I Hourly Rates and Reimbursable Costs
All costs relating to the recruitment, hiring and remuneration of staff, including benefits and if outlined
cost!I provide discovery to defendants and their counsel, office supplies, copiers (including repairs)
overhead, training, association memberships, insurance, Idaho State Bar licensing, profit and any and all
other costs related to the operations of the office (except as delineated in 3 .2) or of the Finn's commitment
to the contract will be the responsibility of the Firm.
The CITY agrees to pay into the Canyon County Auditor the amount of five hundred ninety eight thousand
three hundred fifty seven dollars and eighty eight cents per year ($598, 357 .88 per year), in monthly
increments of forty nine thousand eight hW1dred sixty three dollars and fifteen cents ($49, 863.15 per
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month) in consideration for the FIRM' s performance of prosecutorial services as contemplated by this
Agreement.

3.2
The City agrees to provide office space, work surfaces, telephones and computers lo facilitate the Finn's
agreement to provide prosecution for the City.
IN WITNESS WHEREOF, the parties hereto have set their hands Md seals to date and year shown by the
attestation.

DATED this

o_~
. . . . '"'

~vi,,, dayof _ _

,2009.

CANYON COUNTY PROSECUTING
A.LPO-.l'U"'

ATI'EST: William H. Hurst, Clerk

By.rl~

~

Deputy Clerk, Canyon County
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CITY OF NAMPA
By: _ _ _ _ _ _ _ _ _ _ _ __

...

....................

'·.-; ..

~--

Tom Dale, Mayor

A
TT
7._F .· : .1""'t. l , ' ~•;
•... - ,._
... ~

Bf..:·
'

·7.C
.
.

. ,
. •.

._.,
_. ;

.. ,
••~:
,.

QTY OF NAMPA POLICE DEPARTMENT
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TASK ORDER
FOR PROSECUTION SERVICES TERM AGREEMENT FOR CITY OF NAMPA
TIIlS TASK ORDER. entered lnto this 6.,, day of July, 2009, between The City of Nampa. Canyon County Idaho,
hereinafter referred to as the CITY, and Canyon County Prosecutor, hereinafter referred to as the FIRM, is subject to the
provisions of the Prosecution Services Term Agreement, hereinafter referred to as the AGREEMENT.

WITNESSETH:
WHEREAS, the CITY intends to Enter into contract for Prosecuting functions hereinafter referred to as the PROJECT.
NOW, THEREFORE. the CITY and FIRM in consideration of their mutual covennnts herein agree In respect as set forth
below.

CLIENT INFORMATION AND RESPONSIBILITIFS: The CITY will provide to the FIRM the renumeration, data
and/or services specified in the AGREEMENT.
In addition, the CITY will furnish to the FIRM:

Office space, work surfaces, telephone service, computers, access to City and Police Department networks and RMS.

SER.VICES TO BE PERFORMED BY FIRM
The FIRM will with diligence perform all other duties associated with, and provide for the expenses and functions of the
Office of Prosecuting Attorney for the City of Nampa.

CANYON COUNTY PROSECUTING
ATTORNEY

CITY OF NAMPA
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PROSECUTION SERVICES TERM AGREEMENT

This Agreement, made this _3rd_day of July, 2009, by and between the City of Nampa, Canyon County,
Idaho, hereinafter referred to as the CITY, and, Canyon County, a political subdivision of the state of
Idaho, and, the Canyon County Prosecuting Attorney) Office, hereinafter referred to as the FIRM.
WHEREAS, the CITY, desires to oblllin professional services for Criminal and Infraction Prosecution, herein referred to

as the PROJECT; the FIRM agrees to perfonn the variollS professional services delineate<! by Task Order for swd
PROJECT.
The FIRM acknowledges that they have reviewed the scope of work to be perfonned wider this Agreement and agrees to
perfonn lhe work in accordwtce with the tenns of payment {$598. 357.88 per wtnum· S49. 863 15 per monlh} in this
Agreemenl The FIRM agrees to complete the PROJECT with all its duties through the contracted period.
It is Wlderstood and agreed that the FIRM is skilled in the profession required to perfonn the work under this Agreement
and that the CITY relies upon the skill of the FIRM to perfonn its work in a professional manner, and the FIRM thus
agrees to so perfonn its work mid the acceptance by the CITY docs not release the FIRM from professional
responsibility.
It is mutually agreed by the parties that:

SECTION 1

DAT A AND SERVICES TO BE PROVIDED BY CITY
1.1

The following data and/or services ar~ to be provided by lhe CITY without cost to the FIRM.
A.. Provide ongoing review of the FIRM'S work and timely consideration of policy issues at a time occeptable
lO

both the CITY and the FIRM.

B. Provide access to n:levant records as ncede<I for successful prosecution of cases and for furtherance of justice. The
CITY will provide access to Police Officers, Code Enforcement, Clerical staff and any olher employee for the
PWJlOSe of funherance of the case.

DATA AND SERVICES TO BE PROVIDED DY FIRM

•-· ·i Formattec\l Indent Left. O"

u
A The FIRM is responsible for the cost ofprodul'tion of discovery of VIDEO, AUDIO, Documents (reports)
statements wid any other discoverable, requested information or evidence by a defendwtt or bis counsel.
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PROSECUTION SERVICES TERM AGREEMENT
SECTION?
ADDITIONAL

PROVISIONS

.i.LJ~~~Jlil"'ll®!Jt.i...

······

....

Del-: 2. I • JndonnjfjCQtiW,

. ..

The FIRM llhaJl irdannify CITY, il5
officialo, andemployom, aaainit
oil sui11 or claim, that may be hued on
BIIJI iqjury to pcna,s er JrOP01tY and
losso, ,ad _ . . , 1hol aro tho rooult of
1111 om,r, allium, ernogligmtaot aftho
FIRM or ony ponm cmployod by FIIIM. 1

Th:c parties to this Agreement enjoy separate insurance agreements with the Idaho Counties Risk Management Program {ICRMP}
and shall independently maintain at leas\ the minimum insurance coyerage required by the Idaho Tort Claims Act.

-ti,

,iZ:.4.lnd$;P1ln~eq1 c;::~n,tractqr ________________________________________________________ _
In all matters pertaining to this Agreement, the FIRM shaU be acting as an independent contractor, lllid neither the FIRM, any
officer, employee nor agent of the FIRM will be deemed an employee of CITY. The selcctjon and designation of!be personnel of
lhe CITY in the perfonnance of this Agreement shall be made by lhe CITY.

Delltiad:)

Dellmd: Tho FIRM, c«tifyioa that
thr; an 1n indeipcnja,J C,QDlnelar 1haJJ
acquire 1111d 1111in1U1 lhroup,ut !ho i.n..

o<tru, ""'-t lho ro110WU11 winnoo
covcn,o·. t

2.. , ! ~
Any and all notices required to be given by either of the parties hereto, unless otherwise stated in this Agteement, shall be in
writing lllid be deemed communicated when mailed in lhe United States mai~ certified, return reccipl requested, addri:,ssed as
follows;

a) Clcnorll Liabib1y Catill<llo ol
buunnco II $1,000,000 t
b) J'Nfeu1oool Liobility In.....,..
(llm>r• and On,;llioo) with I minim,..
limit ol $ 1,000.000 t

c) Workcn CcmpcrulDoo on<l Employon

co-

FIRM

CITY

John T.

City ofNampa
Office of the Mayor
411 Third Street South
Nampa, JD 83651

L,abihly "''"""""" of $500,000 t

Bujak

Tho limit, of said iruunnco "'811 not be
doomlld I limirmion aflbe
to
Indemnify and ,... ad hold bonnl ... lhe
CITY; and iftbe CITY bocon,o, liablo fer
an m\CU'II in IICClall of tha imurwnoe
limits,-· pramod, lbc flRM
C<MIIIIDII ad -to indenmify m;j
11•• 1111d hold hotmloso CITY fram ai:ld
fer all such IOO&eS, c:wn,1, IIC!iona, er
Judjpnmll for dim- or liability to
penono or pmporty. 171, <,._..i
LJdi//q Cmi/klM of/_,.,... 111t«II
•-tiYCITY11uoddJIIMt,,/-td
•"' a•U l>o pNMUI t,, tJw Clo,.,
N.,.,,. Of/lu of IIN Miya,, prl11r ta
prac..,J/.. Miil tlw PIIOJEC,7. f

Canyon County Prosecuting Attorneys Office
1115 Albany
Caldwell Idaho 83605

Either puny m11y clumge !heir address for the purpose of this paragraph by giving written notice of such change to the other
in the manner herein provided.
2.~ Iime is of the Essence
'Ille parties hereto acknowledge and agree lhat time is saictly of the essence with respect to each and every tenn, condition
and provision hereof, and that the fllilure to timely perfonn any of the obligBtions hereunder shall constitute a breach ofD11d
a default under this Agreement by the party so tailing to pcrfom1.

2.~ Assignment
It is expmsly agreed and ID!derstood by the ponies hereto, Iha! the FIRM shall not have lhe right to assign, transfer,
hypothecate or sell any of its rights under this Agreement except upon the prior express written consent of CITY.

2.li Reports and Infonnation
At such times wid in such forms as the CITY may require, there shall be furnished to the CITY such
shltements, records or other communication or informBtion os required by the CITY.

2.1 Publication. Reproduction Dlld use of Material
No material produced in whole or in part under this Agreement shall be subject to copyright in the United Stlltes or
in any other COIDltry. Subject to the limitations oflow,,t!ie CITY shall have unresbicted authori!)' to publish, disclose ______ .. - Dalelad1 T
and otherwise use, in whole or in part, DIIY reports, data or other materials prepared under this Agreement.
.. Dellmd: '!be CITY , _ IO mdoonify

[ 2~(~o~l,limce ~ih L;;§ ~ ~ ~ --- - ~ ~. - - ~ ~ ---- ~ -- --- ~ -- =· -- -.. ~ :. - - : : ~. - : -- ~ : - -- - - : :. :

-- :.

ln performing the scope of services required hereunder, the FIRM shall comply with all applicable ltJWs, ordinances,
and codes of Federal. Statc and Local governments and all Codes of Ethics appJicable to the profession of Law.
1

IIDd hold harmle11 Ibo FIRM dam- er claim, muJtina from tho
,maud,ori,:od USO of its n,porU, doll, er
oth<r mlll<riala or /or uoea oat rolllod IO

=-- -- :. : ~. : - : ,.
',

the PROJECT.

Fonnllttlld: Urwflne

HENRY000151

000234

PROSECUTION SERVICES TERM AGREEMENT

2.2~
The CITY may, from time IO time, request changes in the scope of services to be perfonned hereunder. Such changes,
including any increase or decrease in lhe amount of lhe FIRM'S compensation, end any changes in the time of completion,
which lllll mutually agreed upon by and between the CITY end the FIRM, shall be incorporated in written Amendments to
this Agreement.

2._w Termination for Cause
If, through any cause, FIRM shall fail to fulfill in a timely and proper manner its obligations under lhis Agreement, or if
the FIRM shall violate any of the covenants, agreements, or stipulations of this Agreement, the CITY shall !hereupon
have the right to terminate this Agreemenl by.giving written notice to the FIRM of such termination and specifying lhe
effective dale !hereof at least 30 (lhirty) days before the effective date of such l.ermination. In such event, all finished or
unfinished docwnents, data, studies, case files, court dockets and schedules, defendant lists, victim records, case work
notes, reports and any 1111d all other writings end communication records preplll'Cd by the FIRM under this Agreement
shal~ Bl the option of the CITY, become its property.
Notwithslllllding the above, FIRM shall not be relieved ofliability to the CITY for damages sustained by the CITY by virtue of
any breach of this Agreement by The FIRM, and the CITY may withhold any payments to the FIRM for the purposes of setoff
uotil such time as the exact amount of damages due the CITY from the FIRM is determined. This provision shall survive the
termination of this Agreement and shall not relieve the FIRM of its liability to the CITY for damages, provided that the amount of
such damages shell not exceed the total compensation provided for in Section 3 of the is Agreement.

2.11 Termination for Convenience of CITY
The CITY may terminate this Agreement at any time by giving at least ninety (90) days notic~ in writing to the FIRM. If the
A)IJ'Cement is terminated by the CITY as provided herein, the FIRM will be paid an amount which beart1 the same ratio to the total
compensation as the ~rvices actually performed bear lo the total services of the FIRM coverod by this Agreement, less payments
of compensation previously made. If this Agreement is terminated due to the fault of the FIRM, Section 2.12 hereof relative to
termination shall apply.

2.1;1 Losing Party Responsible for Reasonable Costs
In lhe event of any action brought by either party against the other lo enforce any of the obligations hereunder or arising oul of
any dispute concerning the terms and conditions hereby created, the losing party shall pay the prevailing party such reasonable
amounts of fees, costs and expenses, including attorneys' fees, as may be set by the Court.
2.1 J Bmdinr or successors
The CITY and the FIRM each biods himself, his partners, successort1, assigos and legal representatives to the other party to this
Agreement and to the partners, successors, assigns and legal representatives of such other party with respect to all covenants of
this Agreement. Neither the CITY nor the FIRM shall assign, sublet or transfer his interest in this Agreem~t.
2. I~ Author!lAtiou to Proceed
Execution of this Agreement by the CITY and the FIRM shall constitute authorization for the PIRM to proceed with the work.
2.I}Rmlmil
This Agreement m•y be renewed, by written agreement, for - - ;i'.e_lll'_ ~'!"J,_u~n_Jl!U!Jl_aL aj!~~l'!!CJ!t 11)--~ P!rt_ie_s~'I}l~ ____ .... -~ Deletad: 111
terms of the reuewal may include an equitable adjustment of fees to reflect inflation and may include change in key personnel
- ·.. Deletad: additiDNI two
listed. The FIRM agrees that its bid of five hundred ninety ejght thousand three hundred fifty seven doUars and ejghtv ejght
cents per year ($598, 357.88 per annum: $49, 863 I5 per month} is binding absent mutual agreement to the contrary.

through September 30 201 I.
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2.l!iTu!:m
The iniliBl.tcnn for this Agreement shallfommen£$t lyly 6, ZQQ911Dd iball om throuw ~e111&1n1jxr JQ, 2010•..
Non-Appropriation: The continuation of the tenns, conditions. and provisions of this contracl beyond the calendar year is
subject to approval of and ratification by the City Council.

,2.17g~uH1fAmm.eJ.11 ____________ . ___ __.. _____ . . . _ __

.. _• _.. _____ .

This Agreement represents the entire 1111d integrated Agreement between lhe CITY and the FIRM 1111d supersedes all prior
negotiatimu, representations or agreements, either written or oral.
This Agreement may be amended only by written instrument signed by both CITY 1111d FIRM. Unless otheiwise
specified, this Agreement shall be governed by the law of the principal place of business of the CITY.

fil)ICTIONJ

• • . Deleted: bo ™' yoar,,

--

:·, · - DelelN: ins

· Deleted: upor, oxecutkn of1he

-

Delemd:2.t9KcvPIIQOO!lll1

Unlcos Dlherwisoljpwd to by tho CITY,
tho FIRM to utilia, the koy
ponamel for~on aerviccs
involvin& lhis eoolrlCI .. irdicatecl in the
i'llJPOAI. Any rJiango in penoonel JhaU
bo approvod by Ibo City ofNIIIDpO
Mayon Office ex ao "'8isnod
reprosentative. 1

PAYMENT TO F1RM
3.1 Hourly Rates and Reimbursable Costs
Al I costs relating to the recruionent, hiring and remuneration of staff, including benefits and if outlined costs provide
discovery to defend1111ts and their CO\UlSe~ office supplies, copiers (including repairs) overhead, training, 11.!lsociation
memberships, insurance, Idaho State Bar licensing, profit and any and all other costs related to the operations of the office
(except 11.!l delineated in 3.2) or of the Finn's commitment to the contract will be the responsibility of the Finn.

The CITY agrees to pay into the Canyon County Auditor the amount of five hundred nineJY eight thousand three
hundred fifty seven dollars and eighty eight cents per year /$598, 357.88 per year}, in monthly jncrements offortv nine
thousand eight hundred sixty three do)lara and fifteen cents 1$49, 863.15 per month} in consideration for the FIRM's
perfonnance ofprosecurorial services as contemplated by this Agreement,

3.2
The City agrees to provide office space, work surfaces, telephones and computers to facilitate the Firm's agreement to
provide prosecution for the City.
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TASK ORDER
FOR PROSECUTION SERVICES TERM AGREEMENT FOR CITY OF NAMPA
THJS TASK ORDER, entered into this_3rd_day of July , 2009, between The City of Nampa, Canyon County Idaho,
hereinafter n:fmed ID WI I.he CITY, and Canyon County Prosecutor, hereinafter referred to as the FIRM, is subjed: to the
provislOIIII oftne Prosecution Services Tenn Agreement, hereinafter referred to as the AGREEMENT.

WITNESSETH:
WHERE.AS, the CITY intends to Enter into conlract for Prosecuting functions hereinafter referred to as lhe PROJECT.
NOW, THEREFORE, the CITY and FIRM !.ll.COnsideration of their mutual covenants herein agree in respect as set forth
below.
CLIENT INFORMATION AND RESPONSmILITIES: 'Ihe CUY will provide to tho FIRM the rs:nymeratjon. data
nnd/or services specified in the AGREEMENT.

In addition. the CITY will furnish to the FIRM:.,
Office s-pace, woric surfllces, telephone service. computers, aoo:ss to City lllld Police Department networks !llld RMS.

SERVICES TO BE PERFORMED BY FlRM
The FIRM will with diligence perfonn all ol.her duties, provide for I.he expenses 811d functions of the Office of
Pros«uting Attorney.
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AGREEMENT BETWEEN CANYON COUNTY,
CANYON COUNTY PROSECUTING ATTORNEY, AND CITY OF NAMPA TO
PROVIDE PROSECUTING SERVICES FOR THE CITY OF NAMPA
THIS AGREEMENT is made between CANYON COUNTY, IDAHO, a political
subdivision of the State of Idaho, and the CANYON COUNTY PROSECUTING ATTORNEY,
and the CITY OF NAMPA, a municipal corporation, hereafter referred to as "CITY," pursuant to
Idaho Code, Section 67-2332 which authorizes counties and cities to enter into interagency
agreements for the performance of services authorized by law. Canyon County and CITY are
public agencies within the definitions provided in Idaho Code, Section 67-2327 and the Canyon
County Prosecuting Attorney is an Idaho Constitutional public officer.
1.

SERVICES PROVIDED: CITY is responsible for the prosecution of violations

of city or county ordinances, state traffic infractions and state misdemeanors committed within
its municipal limits pursuant to Idaho Code, Section 50-208A(2). CITY agrees to contract with
the Canyon County Prosecuting Attorney for the prosecution of the matters set forth in Idaho
Code, Section 50-208A(2). The Canyon County Prosecuting Attorney agrees to provide the
above described services to CITY pursuant to Idaho Code, Sections 31-3113 and 67-2332. The
purpose of this Agreement is to establish the authority for the Prosecuting Attorney to provide
the prosecution services. The Prosecuting Attorney and CITY agree that the services to be
provided to CITY under this Agreement include the following:
Attend all court hearings as required, including arraignments,
sentencing and probable cause hearings. Screen cases and file as
appropriate. Review probable cause affidavits on weekends to
ensure that defendants are not unnecessarily released from jail.
Training for your officers, based upon need and upon request from
Police Chief. Provide for an "on-call" prosecutor twenty-four
hours a day. Misdemeanor appeals, as needed.

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF NAMPA
Pagel of5
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2.

TERM OF AGREEMENT: This Agreement shall be in effect from date of its

final execution through September 30, 2009 (initial term). This Agreement may thereafter be
renewed for additional one (1) year terms upon written agreement by the parties. The Agreement
may be terminated by either party by providing no less than ninety (90) days written notice to the
other party. This Agreement shall not be effective until it is approved by the Mayor and City
Council for CITY and by the Board of County Commissioners and the Prosecuting Attorney for
the County.
3.

MANAGEMENT: The Prosecuting Attorney and CITY's Mayor shall be

responsible for carrying out the provisions of this Agreement. The services to be rendered by the
Prosecuting Attorney's Office are services of an independent contractor with CITY and the
standards of performance, control of personnel rendering such services and other matters
incident to the performance of such services shall be the responsibility of the Prosecuting
Attorney. The parties further agree that the Prosecuting Attorney shall use his discretion to
provide the services required in the most efficient manner. Canyon County, through the
Prosecuting Attorney's Office, shall provide all of the necessary equipment and personnel to
provide the prosecution services required by this Agreement.

4.

PAYMENT FOR CONTRACT SERVICES: CITY shall pay in advance to the

Canyon County Auditor the sum of Five Hundred Ninety-Eight Thousand Three Hundred FiftySeven Dollars and Eighty-Eight Cents ($598,357.88) per year or Forty-Nine Thousand Eight
Hundred Sixty-Three Dollars and Fifteen Cents ($49, 863.15) per month for the services
rendered under this contract. Canyon County agrees to be responsible for the payment of
compensation and benefits for its employees who provide services under this Agreement.

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF NAMPA

Page 2 of 5
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5.

COST ADJUSTMENTS: The price paid for services rendered under this

Agreement shall be negotiated by the Mayor and Prosecuting Attorney in July of each year. The
agreed upon price, when reduced to signed written agreement, shall be good for the ensuing ·
fiscal year, October 1 through September 30, unless the Agreement is terminated.

6.

LIABILITY AND INSURANCE: It is anticipated that pursuant to this

Agreement the Prosecuting Attorney will from time to time give case-specific advice and
direction to the Nampa Police Department. Each party agrees that they will be responsible for
the actions of their respective employees. Nothing contained herein shall extend the liability of
either party beyond that provided by governing law.

7.

REPORTING: The Prosecuting Attorney shall provide to the Mayor reports of

the activities generated by this agreement as reasonably requested by the Mayor.
8.

ENTIRE AGREEMENT AND AMENDMENTS: It is understood and agreed

that the entire agreement of the parties is contained herein and that this Agreement supersedes all
oral agreements and negotiations between the parties as well as any previous agreements
presently in effect between the parties relating to the subject matter hereof. Any alterations,
amendments, deletions or waivers of the provisions of this Agreement shall be valid only when
in writing and duly signed by the parties.
9.

GOVERNING LAW: This Agreement shall be governed by the laws of the

State of Idaho.
l 0.

BINDING EFFECT: This Agreement shall be binding on and shall inure to the

benefit of all parties hereto and to their respective successors, assigns and legal representatives.
11.

SEVERABILITY: If any clause, sentence, paragraph, article, or other part of

this Agreement shall for any reason be declared invalid by a court of competent jurisdiction, such
AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF NAMPA
Page 3 of5
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judgment shall not effect, impair, or invalidate the remainder of this Agreement, but shall be
confined in its operation to the clause, sentence, paragraph, article or part thereof directly
involved in the controversy in which the judgment is entered.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals to date and
year shown by the attestation.
DATED this _ _ _ day of _ _ _ _ _ _ _~ 2009.

CANYON COUNTY PROSECUTING
ATTORNEY

John T. Bujak

CANYON COUNTY COMMISSIONERS

David J. Ferdinand, II, Chairman

Steven J. Rule, Commissioner

Kathryn Alder, Commissioner

ATTEST: William H. Hurst, Clerk
By:
Deputy Clerk, Canyon County

CITY OF NAMPA
By: _ _ _ _ _ _ _ _ _ _ _ __
Tom Dale, Mayor

ATTEST:

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF NAMPA

Page 4 of 5
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By:---------

City Clerk

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF NAMPA
Page S ofS
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Bill Augsburger
From:

John T. Bujak LJbujak@canyonco.org]

Sent:

Wednesday, August 26, 2009 12:19 PM

To:

Bill Augsburger

Subject: Amendment to Nampa PA Contract

Just so you have a preview, I have attached the proposed amendment to this email for your review. The only
change contemplated is that instead of the City making the monthly payment to the auditor, the payment will be
made to the Firm - the Canyon County Prosecutor.
For obvious reasons, I would like to get this amendment is place as soon as possible. I plan to contact the Mayor
and the City Finance Director after I meet with the Commissioners this afternoon. I would welcome any
comments or questions from you.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

5/25/2010
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AMENDMENT TO PROSECUTION SERVICES TERM AGREEMENT
WHEREAS 1he CANYON COUNTY COMMISSIONERS have previously given the
CANYON COUNTY PROSECUTING ATTORNEY, Wl8Jl.imous au1hority to prosecute nonconflicting Nampa City misdemeanors pursuant to section 31-3113, Idaho Code: and
WHEREAS the CITY OF NAMPA, a municipal corporation, and the CANYON
COUNTY PROSECUTING AITORNEY, have previously entered into a PROSECUTION
SERVICES TERM AGREEMENT (hereinafter "Agreement") dated July 6, 2009, pursuant to the
authority granted by section 31-3113, Idaho Coge; and
WHEREAS the CITY OF NAMPA and the CANYON COUNTY PROSECUTING
ATTORNEY desire to modify the terms and conditions of said agreement as set forth herein;
NOW, THEREFORE, the undersigned mutually agree that the PROSECUTION
SERVICES TERM AGREEMENT may be amended so that Section 3, paragraph 3.1, reads as
follows:

3.1 Hourly Rates and Reimbursable Costs
All co.sts relating to the recruitment, hiring and remuneration of staff, including
benefits and if outlined costs for providing discovery to defendants and their
counsel, office supplies, copiers (including repairs), overhead, training,
association memberships, insurance, Idaho State Bar licensing, profit and any and
all other costs related to the operations of the office (except as delineated in 3.2)
or of the Film's commitment to the contract will be the responsibility of the Finn.
The CITY agrees to pay to: JOHN T. BUJAK, CANYON COUNTY
PROSECUTING AITORNEY, the amount of five hundred ninety-eight thousand
three hundred fifty-seven dollars and eighty-eight cents per year ($598,357.88 per
year), in monthly increments of forty-nine thousand eight hundred sixty-three
dollars and fifteen cents ($49,863.1 S per month) in consideration for the FIRM's
performance of prosecutorial services as contemplated by this Agreement
IN WITNESS WHEREOF, 1he parties hereto have set their hands and seals on 1he date
and year shown by the attestation.
DATED this _ _ day of August, 2009.

CANYON COUNTY PROSECUTING
ATTORNEY
John T. Bujak, Prosecutor
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CITY OF NAMPA

Tom Dale, Mayor
AITEST:
By:

City Clerk
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BIii Augsburger
From:

John T. Bujak Obujak@canyonco.org]

Sent:

Wednesday, August 26, 2009 1:34 PM

To:

BIii Augsburger

Subject: RE: Amendment to Nampa PA Contract
I met with the Commissioners at 1:00 p.m. They are on board with the amendment and agree that the contract
money should be kept separate since the City of Nampa is my "boss" with regard to Nampa City prosecution. It
looks like we will be able to peacefully make the change.
I will contact the Mayor and let him know what Is going on.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: BIii Augsburger [mailto:augsburgerw@cltyofhampa.us]

sent: Wednesday, August 26, 2009 12:38 PM
To: John T. Bujak
Subject: RE: Amendment to Nampa PA Contract
Looks good to me. thanks

From: John T. Bujak [mailto:jbujak@canyonco.org]

sent: Wednesday, August 26, 2009 12:19 PM
To: Bill Augsburger
SUbject: Amendment to Nampa PA Contract
Just so you have a preview, I have attached the proposed amendment to this email for your review. The only
change contemplated is that instead of the City making the monthly payment to the auditor, the payment will be
made to the Firm - the Canyon County Prosecutor.
For obvious reasons, I would like to get this amendment is place as soon as possible. I plan to contact the Mayor
and the City Finance Director after I meet with the Commissioners this afternoon. I would welcome any
comments or questions from you.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

5/25/2010
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BIii Augsburger

From:

John T. Bujak Ubujak@canyonco.org]

Sent:

Tuesday, October 20, 2009 10:01 AM

To:

Bill Augsburger

Cc:

Mayor Email; Terrence R.White

Subject: FW: Nampa City PA
Bill,
Please find my draft "Second Amendment to Prosecution Services Tenm Agreement" attached hereto for review.
Please advise if you would like to see any modifications to the draft. Thank you.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

-----·~~•-·--roe-..•--·-·---·-------~---- - - - From: John T. Bujak
Sent: Tuesday, October 20, 2009 9:21 AM

To: 'BIii Augsburger'
Cc: Tom Dale; Terrence R.White

Subject: RE: Nampa City PA
Unless I receive contrary instructions from Mr. White, I will work on a second amendment to the original
agreement that extends the tenn of the agreement until September 2010. I will not make any changes to the
agreement other than to extend the term. Price and payment terms will remain the same.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: BIii Augsburger [mailto:augsburgerw@cityofnampa.us]
Sent: Tuesday, October 20, 2009 9:14 AM

To: John T. Bujak
Cc: Tom Dale; Terrence R.Whlte

Subject: RE: Nampa City PA
John;
I have reviewed the documents and I agree that we need to have the Council sign agreement for FY 10. The
rates, as agreed will not change. I think that if you were to draft up an agreement for this year, we could have the
mayor sign it at the next Council meeting (Nov 2) I will forward the County Resolution to Terry White but I am sure
it is OK to begin to draft up a new one.
Keep me posted
Bill

5/25/2010
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From: John T. Bujak [mallto:jbujak@canyonco.org}
Sent: Tuesday, October 20, 2009 9:01 AM

To: Mayor Email; Bill Augsburger
Subject: Nampa City PA
The County Commissioners have passed a Resolution authorizing me to continue to contract with the City of
Nampa to provide prosecution services. I have attached a copy of the Resolution to this email for your review.
The previous agreement expired at the end of September 2009. I would propose that we execute a new
agreement, or an amendment extending the previous agreement, for the 2010 fiscal year (October 2009 through
September 2010). I would be happy to draft the new agreement for the City's review. In the alternative, I would
be happy to review an agreement drafted by the City of Nampa. Please let me know how you would like to
proceed.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

5/25/2010
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SECOND AMENDMENT TO PROSECUTION SERVICES TERM AGREEMENT
WHEREAS the CANYON COUNTY COMMISSIONERS have given the
CANYON COUNTY PROSECUTING A'ITORNEY, unanimous authority to prosecute
non-conflicting Nampa City misdemeanors and infractions pursuant to section JJ-3113,
Jdaho Code; and
WHEREAS the CITY OF NAMPA, a municipal corporation, and the CANYON
COUNTY PROSECUTING AITORNEY, have previously entered into a
PROSECUTION SERVICES TERM AGREEMENT (hereinafter "Agreement'') dated
July 6, 2009, pursuant to the authority granted by section 31-3113, Idaho Code; and
WHEREAS the CITY Of NAMPA and the CANYON COUNTY
PROSECUTING ATTORNEY, have previously amended the Agreement pursuant to a
written Amendment to Prosecution Services Tenn Agreement dated September 8, 2009,
providing for payments under the Agreement to be made to John T. Bujak, Canyon
County Prosecuting Attorney; and
WHEREAS, the tenn of service pursuant to the Agreement expired on September
30,2009;and
WHEREAS the CITY OF NAMPA and the CANYON COUNTY
PROSECUTING ATTORNEY desire to continue their contractuaJ relationship pursuant
to the tenns and conditions of the original Agreement as amended on September 8, 2009,
for the 2010 fiscal year;
NOW, TIIEREFORE, the undersigned mutually agree that:
1. The PROSECUTION SERVICES TERM AGREEMENT, as amended by the
written Amendment to Prosecution Services Term Agreement dated
September 8, 2009, may be further amended so that the tenn of the amended
Agreement is extended to include the 2010 fiscal year, to wit: October 1,
2009, through September 30, 2010.
2. All other tenns and conditions of the amended Agreement not specifically
modified herein shall remain in full force and effect.
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals on the
date and year shown by the attestation.
DATED this _ _ day of November, 2009.
CANYON COUNTY

PROSECUTING A1TORNEY

John T. Bujak, Prosecutor

DATED this _ _ day ofNovember, 2009.
CITY OF NAMPA

Tom Dale, Mayor
AITEST:
By:

City Clerk

HENRY000132
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AMENDMENT TO PROSECUTION SBRVICES TERM AGREEMENT
WHEREAS the CANYON COUNTY COMMISSIONERS have prcvioualy given the
CANYON COUNTY PROSEClJilNO AITORNEY, unanimous authority to prosecute nonconflicting Nampa City misdemeanon pursuant to section 31-3113, ld@ho Cpde: and
WHEREAS the CITY OF NAMPA, a municipal corporation, and the CANYON
COUNTY PIWSECUI'iNO ATTORNEY, haV$ previously entered into a PROSECUTION
SERVICES TERM AGREEMENT (hereinafter "Agreement") dated July 6, 2009, pursuant to the
authority granted by section 31-311 J, Idaho Code: and
WHEREAS tho CITY OF NAMPA and the CANYON COUNTY PROSECUTINO
ATIURNEY desire to modify the term., and conditions of said agreement as set forth herein;
NOW, THEREFORE, the undersigned mutually agree that the PROSECUTION
SERVICES TERM AGREEMENT may be amended so that Section 3, paragraph 3.1. reads as
follows:
3. 1 Howix Rita mid B,eimbursabl; Qosts
All costs relating to the recruitment, hiring and remuneration of staff, including
benefits and if outlined costs for providmg discovery to defendants and their
counsel, office supplies, copiers (including repairs), overhead, training,
association membmhips, insurance, Idaho State Bar licensing, profit and any and
all other costs related to the operations of the office (except aa delineated in 3.2)
or of the Firm's commitment to the contract will be the responsibility of the Finn,

The CITY agrees to pay to: JOHN T. BUJAK, CANYON COUNTY
PROSECUTING ATTORNEY, the amount of:five hundred ninety-eight thousand
three hundred fifty-seven dollars and eighty-eight cents per year ($598,357.88 per
year), in monthly increments offorty-nine thousand eight hundred sixty-three
dollars and fif\ecn oents ($49,863.15 per month) in consideration for the FIRM's
performance of prosec:utorial services aa contempJaied by this Agreement.
IN WITNESS WHEREOF, tbe parties hereto have set their hands and seals on 1he date
and year shown by the attestation.

111

~>?pte((\.'oe,r

DATED this .i..:_ day o f ~ 2009,

ROSECUTING

HENRY000133
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1----------------------------------~

CITY OF NAMPA

Tom Dale, Mayor
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JOHN T. BUJAK
Canyon County Prosecuting Attomey
Canyon County Courthou.. • 1115 Albany StrNI • Caklwell, ID 83605
Tll•pltone: (208)454-7391 • General Fax: {208)454-7474 • Civil Fax: (208)455-5'55
Emall: JbuJak@canyonco.org
Mtllnda Longoria
Office Manaver

Timothy L Fleming
Chl•f of Staff

September 14, 2009

City Clerk's Office
ATTN: Debbie
411 Third Street South

Nampa, Idaho 83651

Dear City Clerk:
Thank you for your letter dated September 9, 2009. Please find the signed original
amendment to prosecution service term agreement enclosed for your consideration. I have kep1 a
copy of the agreement for my records.

JTB:dm
Enclosure
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Bill Augsburger
From:

John T. Bujak Ubujak@canyonco.org]

Sent:

Tuesday, October 20, 2009 10:06 AM
Bill Augsburger

To:

Subject: RE: Nampa City PA

Great. See you at the Bent Fork, Tuesday, at noon.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: Bill Augsburger [mallto:augsburgerw@cltyofnampa.us]
Sent: Tuesday, October 20, 2009 10:03 AM

To: John T. Bujak
SUbject: RE: Nampa City PA
I have, and It was great, sounds like a deallo

From: John T. Bujak [mailto:jbujak@canyonco.org]
Sent: Tuesday, October 20, 2009 10:02 AM

To: BIii Augsburger
Subject: RE: Nampa City PA

Have you been to the Bent Fork yet? It's where the old Creekside used to be in the Silverhawk Realty building.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: BIii Augsburger [mailto:augsburgerw@cityofnampa.us]
Sent: Tuesday, October 20, 2009 9:53 AM

To: John T. Bujak
SUbject: RE: Nampa City PA
How bout Tuesday at noon, someplace in Caldwell? I need a change of scenery

From: John T. Bujak [mallto:jbujak@canyonco.org]
Sent: Tuesday, October 20, 2009 9:50 AM

To: BIii Augsburger
subject: RE: Nampa City PA
I am free for lunch on Tuesday, Thursday or Friday next week. Pick a day and place and I will meet you there.
John T. Bujak
Canyon County Prosecuting Attorney

5/25/2010
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1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: BIii Augsburger [mallto:augsburgerw@cityofnampa.us]
Sent: Tuesday, October 20, 2009 9:32 AM
To: John T. Bujak
Subject: RE: Nampa City PA
Perfect. ... Lets do lunch next week sometime. Drop me an idea of a day

From: John T. Bujak [mallto:jbuJak@canyonco.org]
Sent: Tuesday, October 20, 2009 9:21 AM
To: BIii Augsburger
Cc: Tom Dale; Terrence R.White
Subject: RE: Nampa City PA
Unless I receive contrary instructions from Mr. V\/hite, I will work on a second amendment to the original
agreement that extends the tenn of the agreement until September 2010. I will not make any changes to the
agreement other than to extend the term. Price and payment terms will remain the same.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208)454-7474

From: BIii Augsburger [maitto:augsburgerw@cityofnampa.us]
Sent: Tuesday, October 20, 2009 9:14 AM
To: John T. Bujak
Cc: Tom Dale; Terrence R.Whlte

Subject: RE: Nampa City PA
John:
I have reviewed the documents and I agree that we need to have the Council sign agreement for FY 10. The
rates, as agreed will not change. I think that if you were to draft up an agreement for this year, we could have the
may,or sign it at the next Council meeting (Nov 2) I will forward the County Resolution to Terry VVhite but I am sure
it is OK to begin to draft up a new one.
Keep me posted
Bill

From: John T. Bujak [mailto:Jbujak@canyonco.org]
Sent: Tuesday, October 20, 2009 9:01 AM
To: Mayor Email; Bill Augsburger
Subject: Nampa Oty PA
The County Commissioners have passed a Resolution authorizing me to continue to contract with the City of
Nampa to provide prosecution services. I have attached a copy of the Resolution to this email for your review.
The previous agreement expired at the end of September 2009. I would propose that we execute a new
agreement, or an amendment extending the previous agreement, for the 2010 fiscal year (October 2009 through
September 2010). I would be happy to draft the new agreement for the City's review. In the alternative, I would

5/25/2010
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be happy to review an agreement drafted by the City of Nampa. Please let me know how you would like to
proceed.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

5125/2010
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Bill Augsburger
From:

Diana Lambing

Sent:

Tuesday, October 20, 2009 10:13 AM

To:

Bill Augsburger: Tom Dale

Cc:

Peggy Shaver; 'Terrence R.'Mlite'

Subject: RE: Nampa City PA
I will plan on putting this on the Agenda for November 2nd unless I hear otherwise from one of you.

Thank you,
Diana

From: BIii Augsburger
Sent: Tuesday, October 20, 2009 10:03 AM

To: Tom Dale
Cc: Peggy Shaver; Diana Lambing; 'Terrence R.White'
SUbject: FW: Nampa City PA
Please review. I would like to get this approved by Council on Nov 2 2009.

Bill

From: Jo.hn T. Bujak [mallto:jbuJak@canyonco.org]
Sent: Tuesday, October 20, 2009 10:01 AM

To: Bill Augsburger
Cc: Mayor Email; Terrence R.Whlte
SUbject: FW: Nampa City PA
Bill,
Please find my draft "Second Amendment to Prosecution Services Term Agreemenr attached hereto for review.
Please advise if you would like to see any modifications to the draft. Thank you.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: John T. Bujak
Sent: Tuesday, October 20, 2009 9:21 AM

To: 'Bill Augsburger'
Cc: Tom Dale; Terrence R.Whlte
SUbject: RE: Nampa City PA
Unless I receive contrary instructions from Mr. White, I will work on a second amendment to the original
agreement that extends the term of the agreement until September 2010. I will not make any changes to the
agreement other than to extend the term. Price and payment terms wfll remain the same.
John T. Bujak

5/25/2010
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Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

From: Bill Augsburger [mailto:augsburgerw@cltyofnampa.us]
Sent: Tuesday, October 20, 2009 9:14 AM
To: John T. Bujak
Cc: Tom Dale; Terrence R.Whlte
subject: RE: Nampa City PA
John;
I have reviewed the documents and I agree that we need to have the Council sign agreement for FY 10. The
rates, as agreed wlll not change. I think that if you were to draft up an agreement for this year, we could have the
mayor sign it at the next Council meeting (Nov 2) I will forward the County Resolution to Terry \/Vhite but I am sure
it is OK to begin to draft up a new one.
Keep me posted
Bill

From: John T. Bujak [mallto:jbujak@canyonco.org]
Sent: Tuesday, October 20, 2009 9:01 AM
To: Mayor Email; BIii Augsburger
Subject: Nampa City PA
The County Commissioners have passed a Resolution authorizing me to continue to contract with the City of
Nampa to provide prosecution services. I have attached a copy of the Resolutlon to this email for your review.
The previous agreement expired at the end of September 2009. I would propose that we execute a new
agreement, or an amendment extending the previous agreement, for the 2010 fiscal year (October 2009 through
September 2010). I would be happy to draft the new agreement for the City's review. In the alternative, I would
be happy to review an agreement dratted by the City of Nampa. Please let me know how you would like to
proceed.
John T. Bujak
Canyon County Prosecuting Attorney
1115 Albany Street
Caldwell, Idaho 83605
Tel. (208) 454-7391
Fax. (208) 454-7474

5/25/2010
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Suit seeks prosecutor records
Posted: Saturday, May 22, 2010 12:19 am I Updated: 11:26 am, Mon May 24, 2010.

By Mike Butts mbutts@idahoyress.com
CANYON COUNTY -

12 comments

Canyon County Prosecuting Attorney John B~jak's private trust account for Nampa

prosecution work has led to a lawsuit asking Bujak to release records of the account.
Bujak said money in the account comes from a private contract between him and the city of Nampa and
therefore the records are not public. But Nampa insurance agency owner Bob Henry said he filed the lawsuit
in 3rd District Court Friday simply to find out how the prosecutor is spending those funds.
County commissioners agreed on the contract with Nampa last summer.
The contract is a private one between Bujak and Nampa, therefore its records are not public, Deputy
Prosecuting Attorney Samuel Laugheed said in a letter denying a records request by the Idaho PressTribune.
The money paid by Nampa goes into Bujak's private trust account. The money pays for salary increases for
county prosecutors who work on the Nampa cases and other expenses. The contract states that Bujak and
his chief deputy, Tim Fleming, do not get a salary increase for the work.
Nampa is paying Bujak $598,357 for this fiscal year, or $49,863 per month, for nonfelony prosecutions. If
any money is left over from that payment it goes to the county, Bujak said.
"At this point I'm not even accusing him of anything," Henry said. "It's just, 'Come on, guys, that's a lot of
money going out each month,"' and Henry wants to know how it's spent.
But Bujak said Henry is acting as a "stalking horse" for the Nampa law firm Hamilton, Michaelson and Hilty,
which lost the Nampa contract to Bujak. The firm also could lose the Caldwell prosecution contract to Bujak.
That's another reason why Bujak does not want to release records about the Nampa contract -

because it

would interfere with his bid for the Caldwell work.
Henry said his lawsuit has nothing to do with those issues. His attorneys are from Holland and Hart in Boise.
Idaho Supreme Court case law establishes Bujak's right to contract for the Nampa prosecution work
privately, Laugheed wrote in his response. He also cited a specific Idaho statute that gives prosecutors the
authority to contract with any city in their jurisdictions to prosecute misdemeanors and infractions.
The contract first contained an agreement that Nampa would pay the county auditor, or clerk, the money.
But it was amended so that the money would go to Bujak instead.
"This all piqued my interest because why would you change a contract from giving money to the auditor?"
Henry said. "How is that beneficial to Canyon County?"
Bujak says the contract saves Nampa $100,000 a year compared to the next-best bid.
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However, the county's outside auditor, a Caldwell accounting firm, wrote a letter to commissioners last
September questioning the arrangement and calling the contract "a serious departure from standard
practices."
County Commissioner Kathy Alder said she could not comment on the matter because it involves pending
litigation. "We'll just have to see how it plays out," Alder said.
County communications officer Angie Sillonis released this statement about the contract: "The process that
the county went through regarding this contract was done in a transparent, open manner and complies with
state code."
The only connection the county has to the contract, Bujak said, is that the commissioners have to approve it,
which they did unanimously last June.

County clerk, opponent raise questions about contract
CANYON COUNTY -

Canyon County's clerk and the man running against him have called into question

the Nampa city prosecution contract that pays money directly to Prosecutor John Bujak.
County Clerk Bill Hurst and Treasurer Tracie Lloyd wrote a letter to county commissioners last year saying
that state code requires payments to the county go to the county treasurer before the money is disbursed.
In the letter they advised the county to consult with outside officials, including the Idaho Attorney General's
Office, about the issue. Hurst did not contact the Attorney General about the contract because he said he
has no authority to do so.
Hurst and Lloyd's letter stated in part, "safeguarding of public funds ... demands that the proceeds of this
contract be deposited into the county cotters."
But Lloyd said Friday she has since talked to Bujak about the matter and decided the amended contract is
proper.
"At this point I'm OK with it," Lloyd said. 'The money's coming into us and he assured me that according to
the code he's perfectly in his right to do that."
In an e-mail statement Hurst's opponent in Tuesday's Republican primary, Chris Yamamoto, called the
contract "fishy" on the surface. But he said with all the county and city officials involved in the agreement he
believes it must be proper.
"It is hard for me to imagine that the Board of County Commissioners, (county prosecuting attorney), Nampa
City Council and mayor of Nampa would knowingly engage in an activity contrary to state law," Yamamoto
wrote.
When informed of the lawsuit, Yamamoto said his first response was that the records should be released.
But he said he had mixed feelings about the entire concept.

000260

"If there's any impropriety here let the cards fall where they may," Yamamoto said. "I'm not saying that there

is."
One of Lloyd's opponents in Tuesday's Republican primary, Darryl Speiser, disagrees with the incumbent.
"Anything like that where money's going into an account with one person's name on it is very concerning to
me," Speiser said.
Dale Wheeler, another Republican candidate for treasurer, said he did not want to comment on the issue
without having better knowledge of the matter. No Democrats are in the treasurer's race.
Hurst said he would let his letter to commissioners represent his opinion. "I've already said what I needed to
say about it," Hurst said.
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May21,2010
Concerning the Prosecution Services Agreement between the City of Nampa and Canyon
County Prosecutors Office, my information is limited to the 62 pages of documents I
received from the Idaho Press Tribune at 9:00am today.
Based entirely and only on the documentation at my disposal, according to the letter from
Gibbens, Scott & Dean LLP, County Auditors, by allowing the PA to receive monies
from Nampa and deposit it in a trust account in his name, is illegal. On the surface, this
smells fishy and I would certainly look into it. It is hard for me to imagine that the Board
of County Commissioners, PA, Nampa City Counsel, and Mayor of Nampa would
knowingly engage in an activity contrary to state law. My sense is that the PA requested
direct payment to a trust fund to keep the funds out of the black hole of the general fund
(once it goes in, it is difficult to get out) and proper procedures are not in place to track
off beat entities monies within the County.
The question that must be asked: was the Association of Counties and/or Attorney
General consulted. If so, what was their conclusion, and if not, why not? That
information is not in my packet, but I find it difficult to imagine that nobody sought a
legal opinion. A letter signed by Clerk, Bill Hurst and Treasurer, Tracy Lloyd to the
BOCC, supports the premise from Gibbens, Dean & Scott, that the agreement is illegal
and "concurred" that the matter be referred to Mr. Chadwick and the AG. If that is the
case, did they, Hurst and Lloyd, consult with these sources and if it is illegal, why haven't
we heard anything in a years' time? My conclusion is that, with all of these people and
entities involved and with no officials raising the issue, the agreement between the City
of Nampa and the PA must be proper.
As clerk, I would have acted as follows;
1J Been actively involved and vocal in the meetings concerning this matter.
2] Consulted Chadwick and Ag to insure the county follows code.
3] Worked in conjunction with the Treasurer and BOCC to set up proper procedures,
accounting methods and bank accounts for the PA/City arrangement as well as other
county entities that fall into this category.
4] Urge the BOCC to retain independent counsel in matters where there may be a conflict
of interest.
5] Insure complete transparency.

Chris Yamamoto
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JOHN T. BUJAK
Canyon County Prosecuting Attorney
Canyon County Courthouse· 111S Albany Street· Caldwell, ID 83605
Telephone: (208)454-7391 • General Fax: (208}454-7474 • Clvll Fu: (208)455-5955
Ema II: JbuJak@canyonco.org

Timothy L. Fleming
Chief of Staff

Melinda Longoria
Office Manager

May 21, 2010

Mike Butts, Reporter
ldaho Press-Tribune
l 618 Midland Blvd.
Nampa, Idaho 83651
Re: Public Records Request

Mr. Butts:
Please consider this the formal response to your Public Records Request received by
Canyon County on May 18 111, 20 IO regarding John Bujak's personal trust account. The attached
infonnation was previously provided to your colleague, Sharon Strauss, on May 15, 2010.
I do want to take the opportunity, however, to further ex.pJain in a greater way the
relationship between Canyon County, John Bujak and the City of Nampa regarding the
prosecution services contract, particularly as it appears to have become a political campaign
issue.
First, Idaho law allows for John Bujak to personally contract with the City of Nampa.
Idaho Code § 31-3113 specifically provides prosecuting anomeys the authority to contract with
any city within the jurisdiction to prosecute non-conflicting misdemeanor and infractions. This
requires the unanimous approvaJ of the County Commissioners.
Further, the Idaho Supreme Court has expressly held that monies collected by elected
county prosecuting attorneys through these types of contracts with municipalities are personal
funds received in their capacity as private indiV1dua1s for the performance of contractual
obligations not relating to the duties of their office. In Derring v. Walker 112 ldaho I 055 ( 1987),
the Kootenai County Prosecutor personally contracted, with the unanimous approval of the
County Commissioners, to provide municipal prosecutorial services. A percentage of the monies
received were turned over to Kootenai County, pursuant to an agreement with the County
Commissioners. Although this arrangement was challenged, the Idaho Supreme Court found it
legally sound. Further, the practice of prosecutors having personal contracts with other
jurisdictions is not uncommon in Idaho. In fact, there are many county prosecutors in Idaho who
maintain private law practices in addition to their duties as prosecutor.
Unfortunately, these details appear to have been overlooked in a rush to politicize a
mutually beneficial arrangement for Canyon County and the City of Nampa. The opinion letter
of CPA• s Gibbon, Scott & Dean criticizing the arrangement is accurate only 1J1sofar as it
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Mike Butts
May 21, 2010
Page 2
describes the Treasurer's duties, but fails to consider the plain language of Idaho Code§ 31-3113
and the unchallenged precedent established in the Derting case.
To the extent you have requested information pertaining to John Bujak's private trust
account, these are not public records and therefore such public record request is accordingly
denied.

As always, please feel free to contact John Bujak directly if you Jtave any questions.

s;:Y·; ~ \
\Jrnuel BL~

Deputy Prosecuting Attorney

SBL:ll
cc: Board of County Commissioners
Bill Hurst, Canyon County Clerk
Chris Yamamoto
Mayor Tom Dale
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JOHN T. BUJAK

,2. e,OUN"t,'1,

Canyon County Prosecuting Attomey

;c,

Canyon County CourthouM • 1115 Afbany Street• ~ldw1tl, IO 8S605

~-

T•l• ptlone: (208)454-7391 • G.,,., .ra, fa•: ( 208)'$4-7474 • Ch11J Fu: (201)45$-.595.S

Em.a.II: JbuJak@caftyonco.o,v
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Timothy L. Fl,mlng

MtllnClt Longoria

Ch ief of Staff

Otflo ,.,_.nag,,

May 24, 2010

Sent Via Email
Steve Bywater, Chief

Criminal Law Division
Office of the Attorney Oeneml

P.O. Box 83720
Boise, Idaho 83720-00 I0
stephtn.bywate,@Jlg.il/a/ro.go)I
Re: Prh·ate ConJrod

Dear Steve:
Pt.llSuant to our telephone conversation earlier today, please consider this my formtll
request 1hnt the Idaho Attorney General provide an opinion 10 the Canyon County
CommissionerS M 10 whether or noL r, as the elected prosecutor. pu,suant to Tdaho Code § 313113, have the authority to enter into a priva1e oontrncl, with the wu1nimous npprovaJ of the
County Commissioners. with a city within my jurisdiction to prosecute non·connicting
inisdemcaoor, and infractions.
1 am also forwarding you a ~ PY of our letter to the (daho Press·Tribune rt-porte(, Mike

Buns.
Thank you i.n advance. If you have any questions, please do not hesitate to contact me
directly.

JT13:11
Enclosure

cc: Board of County Commi$Sioocrs
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STATE OF IDAHO
OFFICE OF THE ATTORNEY GENERAL

LAWf!ENCE G. WASDEN

May 26, 20l0
John Bujak
Canyon County Prosecuting Attorney
1115 Albany St
Caldwell, ID 83605
Dear John:
I am writing in response to your letter of May 24, 2010, in-which you asked for an opinion
regarding the authority of a County Prosecutor to enter-into a contract with a city to prosecute
non-conflicting misdemeanors and infractions. Specifically, you seek confirmation of a contract
entered into by your office and the City of Nampa under Idaho Cpde sec. 31-3113 and Derting v,
Walker. Based upon the information provided.to·this office,.the contract has been in effect for a
number of months. Generally this office provides advice or analysis to prosecutors for their
clients prior to action being taken. Although this office has occasionally been called upon in the
past to ratify the legal advice of County Prosecutors, the facts and circumstances presented by
your inquiry do not lend themselves to such an outcome.
Compounding this concern is the existence of litigation in Canyon County on the collateral but
interrelated issue of the public nature of the records surrounding this contract. In general it is not
appropriate for us to issue an opinion on an issue that is pending before the courts. In this
'instance the is~ues ~hile not identical are related to such a degree that it would not be
appropriate for us to issue an opinion on the matter.
Further, based upon an initial review of the question you have presented this office; you seek the
answer.to a discrete question. But in reviewing Idaho's statutes, case law, and prior opinions of
this office, a full and accurate legal analysis would require this office to examine the full factual

Criminal Law Division

P.O. Box 83720, Boise. Idaho 83720-001 O
. Telephone: (208) 3$4·2400, FAX: (208) 864·8074
Located .at 700 W. State Street .
,Jo& R,· Wllliam11 Building, 4th Floor
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record of this contract and its surrounding transactions including the receipt and expenditure of
aII proceeds related to this contract.
Accordingly, we are unable to provide you the opinion you have requested.

~~

en A. Bywate
Chief, Criminal D' ision
Office of the Attorney General
SAB/fn
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Bujak seeks contract review

Posted: Saturday, May 29, 2010 12:13 am

By Mike Butts mbutts@ldahopress.com I 8 comments
CANYON COUNTY -

Canyon County Prosecotor John Bujak asked the state attorney general's office this

week if he has the authority to enter into a private contract with Nampa for prosecution services.
Canyon County commissioners approved the contract in July. Concerns have been raised aboU1 a revision
in September that called for the city of Nampa to pay Bujak directly.
A Nampa man filed a lawsuit last week to get records of expenses related to the contract. Bujak has not
released those records to the public because he says the contract is private. He uses county prosecutors to
do the wori< and pays them with money the city o( Nampa pays him.
'The reason we're sending (the letter) now is people are asking questions." Bujak said Friday about why he
asked the attorney general's office about the contract now instead of before it was drawn up.
Bujak said eounty commissioners asked him to send the fetter, dated Monday and addressed to Steve
Bywater, the attorney general's criminal law division chief.
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Bywater responded with a letter dated May 26 saying he could not give an opinion on the matter for these
reasons:
The state attorney general would normally answer a question about contracts before the contracts are
entered into.
The issue is now a matter of pending litigation, which the attorney general does not, in general, believe is
appropriate to comment on.
The attorney general would need all records related to the contract "including the receipt and expenditure of
all proceeds."
Bujak entered into the contract to provide the city of Nampa with nonfelony prosecuting services. He has
previously stated that, as the county prosecutor, he has the authority to enter into such private contracts
when approved by county commissioners. Nampa is paying Bujak $598,357 this fiscal year for the work.
On May 21 Bob Henry of Nampa filed a public-records lawsuit against Bujak, the county prosecutor's office
and the county asking for "public records" related to the contract.
"The way this situation is developing I'm worried about the appearance of impropriety," Bujak said Friday.
"It's a good idea to have an independent legal opinion that isn't mine."
Bujak's letter asked for an opinion of "whether or not I ... have the authority to enter into a private contract."
Bujak said he does have that authority based on Idaho Supreme Court case law. County Commissioner
Kathy Alder agrees.
"We're very confident what's been done is absolutely legal," Alder said.
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CANYON COUNTY - Details on how Canyon County Prosecuting Attorney John Bujak will spend $200,000 for the city ofNampa's
misdemeanor prosecution will come out Monday in a county budget meeting, he said Wednesday.
The nearly $600,000 contract for prosecution services between Nampa and the county, which officials amended to a contract between the
city and Bujak privately, has sparked a public records lawsuit against the county and Bujak.
The second-year prosecutor contends the contract is private and therefore its spending records are also private.
But Nampa businessman Bob Henry argues that the money is public and, as a result, records of its use should be public. Henry filed a
lawsuit against the county May 21 after his public records request failed to get details about how the funds are spent.
"Come down and be part of the budget process on (Monday, and) the infonnation will speak for itself," Bujak said. "Everyone can see how
much money is going where."
Bujak said one reason he has not been able to release records on how the money is spent is that the prosecutor's office and county
commissioners have not decided how much money the prosecutor's office needs to cover non-salary expenses for the work. The salary
expenses amount to another almost $400,000, but that money has been accounted for.
City and county officials agreed on the prosecuting services contract last summer. In September officials changed it so the city ofNampa
would pay Bujak directly for the services because, Bujak said, state law requires officials to set the contract up that way.
Bujak said Wednesday that next year he will ask the county to bill him every month for the prosecution services overhead instead of
waiting until the end of the year.
"That way there's no illusion that I'm keeping hundreds of thousands of dollars that I'm somehow using for myself," he said.
Meanwhile 3rd District Trial Court administrator Dan Kessler asked the Idaho Supreme Court to assign the case to a judge outside of the
3rd District, which includes Bujak's jurisdiction in Canyon County. A retired judge from Ada County could be assigned to the case,
Kessler said.
Budget meeting details

The Prosecuting Attorney's 2011 budget meeting with county commissioners is at 10 a.m. Monday in the commissioners' meeting room at
the Canyon County Courthouse. It is open to the public.
Prosecutor explains new debt lawsuits

CANYON COUNTY -

Financial troubles continue for second-year Canyon County Prosecutor John Bujak. He and his wife face two new

?
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civil cases involving debt.
Bujak left a lucrative private criminal defense practice in Nampa when he unseated four-tenn fonner prosecutor Dave Young in 2008,
promising change and transparency.
A few months after taking the lower-paying elected position, the bills caught up to him. The Bujak's sprawling home was in foreclosure
and tax debt went unpaid.

A year later, Bujak says a workout agreement has been reached on the house and the tax debt satisfied.

"I'm still behind on house payments," Bujak told the Idaho Press-Tribune Wednesday. "Slowly but surely I'm digging myself out of the
mess."
Now, Ford Motor Credit Co. alleges he owes more than $16,000 for a vehicle that he sold for less than what he owed on it. His wife Pepper
is identified in a separate suit claiming she owes money on a Capital One Bank credit-card account.
Bujak is also in the process of settling a lawsuit brought against him for alleged malpractice that stems from a case he handled as a private
attorney.
The prosecutor declined to talk in detail about his personal finances, including whether any money had been loaned to him from private
citizens to help him through his personal financial troubles.
"There's certain privacies l 'm entitled to," Bujak said.
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AGREEMENT PROVIDING FOR
PROSECUTING SERVICES FOR THE CITY OF WILDER
THIS AGREE!vlENT is made between CANYON COUNTY, IDAHO, a political
subdivision of the State of Idaho, and the CANYON COUNTY PROSECUTING ATTORNEY,
and the CITY OF WIL~ER, a municipal corporation, hereafter referred to as "CITY," pursuant
to Idaho Code, Section 67-2332 which authorizes counties and cities to enter into interagency
agreements for the perfonnance of services authorized by law.

Canyon County and the City of

WILDER are public agencies within the definitions provided in Idaho Code, Section 67-2327
and the Canyon County Prosecuting Attorney is an Idaho Constitutional public officer.

1.

SERVICES PROVIDED:

The City is responsible for the prosecution of violations of

city or county ordinances, state traffic infractions and state misdemeanors committed within its
municipal limits pursuant to Idaho Code, Section 50-208A(2). The City agrees to contract with
the Canyon County Prosecuting Attorney for the prosecution of the matters set forth in Idaho
Code, Section 50-208A(2) in accordance with Idaho Code, Section 67-2328. The Canyon
County Prosecuting Attorney agrees to provide the above described services to the City pursuant
The purpose of this Agreement is to establish

to Idaho Code, Sections 31-3113 and 67-2328.

the authority for the Prosecuting Attorney to provide the prosecution services. The Prosecuting
Attorney and City agree that the services to be provided to the City under this Agreement
include the following:
Attend all court hearings as required, including arraignments, sentencing and
probable cause hearings. Screen cases prior to filing. Review probable cause
affidavits on weekends to ensure that defendants are not unnecessarily released
from jail. Training for your officers, based upon need and upon request from
Police Chief. Provide for an "on-call" prosecutor twenty-four hours a day.
Misdemeanor appeals, as needed.
AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF WILDER
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2.

TERM OF AGREEMENT: This Agreement shall be in effect October 1, 1999 and

continue in effect until tenninated. The Agreement may be terminated by the City or
Prosecuting Attorney by providing no less than ninety (90) days written notice to the other party.
This Agreement shall not be effective until it is approved by the Mayor and City Council for the
City and by the Board of County Commissioners and the Prosecuting Attorney for the County.

3.

MANAGEMENT: The Prosecuting Attorney and the City's Mayor shall be responsible

for carrying out the provisions of this Agreement. The services to be rendered by the
Prosecuting Attorney's Office are services of an independent contractor with the City and the
standards of performance, control of personnel rendering such services and other matters
incident to the performance of such services shall be the responsibility of the Prosecuting
Attorney. The parties further agree that the Prosecuting Attorney shall use his discretion to
provide the services required in the most efficient manner. Canyon County, through the
Prosecuting Attorney's Office, shall provide all of the necessary equipment and personnel to
provide the prosecution services required by this Agreement.
4.. PAYMENT FOR CONTRACT SERVICES: The City shall pay in advance to the Canyon
County Auditor the swn of $400.00 per month for the services rendered under this contract.
Canyon County agrees to be responsible for the payment of compensation and benefits for its
employees who provide services under this Agreement.

5.

COST ADJUSTMENTS: The price paid for services rendered under this Agreement

shall be negotiated by the Mayor and Prosecuting Attorney in July of each year. The agreed
upon price shall be good for the ensuing fiscal year, October 1 through September 30, unless the
Agreement is terminated.
AGREEMENTFORPROSECUTING
SERVICES FOR CITY OF WILDER
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6.

LIABILITY AND INSURANCE: It is anticipated that pursuant to this Agreement the

Prosecuting Attorney will from time to time give advice and direction to the Wilder Police
Department. The County and the City recognize that there is inherent liability in law
enforcement activities. Each party agrees that they will be responsible for the actions of their
respective employees. Each party shall be responsible for all damages which occur as a result of
the intentional and/or negligent acts, or other acts and/or omissions of their employees in
connection with this Agreement. Each party agrees to indemnify the other from all claims made
against their employees. Each party shall bear the cost of their own liability insurance premiwns
and cost of deductibles paid or claims handled and paid relating to the law enforcement activities
carried out by them. Nothing contained herein shall extend the liability of either party beyond
that provided by governing law.
7.

REPORTING: The Prosecuting Attorney shall provide to the Mayor reports of the

activities generated by this agreement as reasonably requested by the Mayor.

8.

ENTIRE AGREEMENT AND AMENDMENTS: It is understood and agreed that the

entire agreement of the parties is contained herein and that this Agreement supersedes all oral
agreements and negotiations between the parties as well as any previous agreements presently in
effect between the parties relating to the subject matter hereof. Any alterations, amendments,
deletions or waivers of the provisions of this Agreement shaU be valid only when in writing and
duly signed by the parties.

9.

GOVERNING LAW: This Agreement shalJ be governed by the laws of the State of

Idaho.

AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF WILDER
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10.

BINDING EFFECT: This Agreement shall be binding on and shall inure to the benefit

of all parties hereto and to their respective successors, assigns and legal representatives.
11.

SEVERABILITY: If any clause, sentence, paragraph, article, or other part of this

Agreement shall for any reason be declared invalid by a court of competent jurisdiction, such
judgment shall not effect, impair, or invalidate the remainder of this Agreement, but shall be.
confined in its operation to the clause, sentence, paragraph, article or part thereof directly
involved in the controversy in which the judgment is entered.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals to date and year
shown by the attestation.
DATED this ~ a y of

/JJ.. ~ , 199!1...

Pat Galvin, Commissioner

Zelda Nickel-Orr, CommJssioner
ATTEST:J<J,~

~

Deputy Clerk, Canyon County

AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF WILDER
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CITY OF WILDER

By

W,<!
M or

/4_.

ATTEST:

AGREEMENT FOR PROSECUTING
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The Canyon County Board of Co~sioners cpnsidered and adopted the following Resolution
, 1999,
Which Shall be effective On the _<f"_.,QaY Of 1~

Upon JIJ• motjon of Commissioner

~

~

and tho second by Commissioner

the Board res~lows:

WHEREAS, The City of Wilder wishes to retain the Canyon County Prosecuting
Attorney's Office to prosecute the City's misdemeanor cases; and
WHEREAS, The Canyon County Prosecuting Attorney's Office is agreeable to providing
those services to the City of Wilder; and

WHEREAS, The City of Wilder agrees to pay Canyon County for said services; and

WHEREAS, Canyon County and the City of Wilder desire to enter into a contract for
providing said prosecutorial services;

NOW THEREFORE, the Board of CoWlty Commissioners of Canyon County, Idaho
hereby authorizes the Canyon County Prosecuting's Office to negotiate with the City of Wilder
the duties and responsibilities of the respective parties and prepare a contract for providing
prosecutorial services to the City of Wilder. The funds from the City of Wilder are to be deposited
in the General Fund of the County.
/
Motion Carried Unanimously
_ _ Motion Carried/Split Vote Below
_ _ Motion Defeated/Split Vo
elow

Yes

No

Did
Not Vote

,/

Commissioner Zelda Nickel-Orr

Deputy Clerk
Date:

'1-9-C/9

Copy: P.A.
City of Wilder

Clerk

-=11=qq _151
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PA Received July 31, 2009

AGREEMENT BETWEEN CANYON COUNTY,
CANYON COUNTY PROSECUTING AITORNEY, AND CITY OF PARMA TO
PROVIDE PROSECUTING SERVICES FOR THE CITY OF PARMA
TillS AGREEMENT is made between CANYON COUNTY, IDAHO, a political
subdivision of the State ofldaho, and the CANYON COUNTY PROSECUTING ATTORNEY,
and the CITY OF PARMA. a municipal corporation, hereafter referred to as "CITY," pursuant to
Idaho Code, Section 67-2332 which authoriz.es counties and cities to enter into interagency
agreements for the performance of services authorized by law. Canyon County and CITY are
public agencies within the definitions provided in Idaho Code, Section 67-2327 and the Canyon
CoWlty Prosecuting Attorney is an Idaho Constitutional public officer. Collectively, the
COUNTY, CITY, and PROSECUTING ATTORNEY are hereafter referred to as "the Parties."
1.

SERVIC:ES PROVIDED; CITY is responsible for the prosecution of violations

of city ordinances, state traffic infractions and state misdemeanors committed within its
municipal limits pursuant to Idaho Code, Section 50-208A(2). CITY agrees to contract with the
Canyon CoWlty's Prosecuting Attorney's Office for the prosecution of the matters set forth in
Idaho Code, Section 50-208A(2). The Canyon County Prosecuting Attorney agrees to provide
the above described services to the City of Panna pursuant to Idaho Code, Sections 31-3113 and
67-2332. The purpose of this Agreement is to establish the authority for the Prosecuting
Attorney to provide the prosecution services. The Parties agree that the services to be provided
to CITY under this Agreement include the following:
Attend all court hearings as required, including arraignments,
sentencing and probable cause hearings. Screen cases and file as
appropriate. Review probable cause affidavits on weekends to
ensure that defendants are not unnecessarily released from jail.
Training city officers, based upon need and upon request from
Police Chief. Provide for an "on-call" prosecutor twenty-four
hours a day. Misdemeanor appeals, as needed.
AGREEMENT TO PROVIDE PROSECUTING
SERVJC~ FOR CITY OF PARMA
9-4396
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2.

TERM OF AGREEMENT: This Agreement shall be in effect from date of its

final execution through September 30, 2009 (initial tenn). This Agreement may thereafter be

renewed for additional one (1) year terms upon written agreement by the parties. The Agreement·
may be tenninated by either party by providing no less than ninety (90) days written notice to the
other party. This Agreement shall not be effective until it is approved by the Mayor and City
Council for CITY and by the Board of County Commissioners and the Prosecuting Attornc:y for
the County.
3.

MANAGEMENT:

The Prosecuting Attorney and CJTY's Mayor shall be

responsible for carrying out the provisions of this Agreement. The services to be rendered by the
Prosecuting Attorney's Office are services of an independent contractor with CITY and the
standards of performance, control of personnel rendering such services and other matters

incident to the perfonnance of such services shall be the responsibility of the Prosecuting
Attorney. The parties further agree that the Prosecuting Attorney shall use bis discretion to
provide the services required in the most efficient manner. Canyon County, through the
Prosecuting Attorney's Office, shall provide all oftbe necessary equipment and personnel to
provide the prosecution services required by this Agreement.

4.

PAYMENT FOR CONTRACT SERVICES: CITY shall pay in advance to the

Canyon County Clerk (ex oficioAuditor) the sum of Four Hundred Dollars ($400:00) per month
for the services rendered under this Agreement Canyon Cowtty agrees to be responsible for the
payment of compensation and benefits for its employees who provide service3 under this
Agreement
\

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF PARMA
9-4396
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5.

COST AD,lUSTMENTSi

The price paid for services rendered under this Agreement

shall be negotiated by the Mayor and Prosecuting Attorney in July of each year. The agreed
upon price, when reduced to written agreement signed by all the parties, shall be good for the
ensuing fiscal year, October 1 through September 30, tmless the Agreement is terminated.

6.

LIABllJTY AND INSURANCE: It is anticipated that pursuant to this

Agreement the Prosecuting Attorney will from time to time give case-specific advice and
direction to the Panna Police Department. Each party agrees that they will be responsible for the
actions of their respective employees. Nothing contained herein shall extend the liability of
either party beyond that provided by governing law.
7.

REPORTING:

The Prosecuting Attorney shall provide to the Mayor reports of

the activities generated by this Agreement as reasonably requested by the Mayor.
8.

ENTIRE AGRJEMENT AND AMENDMENTS:

It is understood and agreed

that the entire agreement of the parties is contained herein and that this Agreement supersedes all
oral agreements and negotiations between the parties as well as any previous agreements
presently in effect between the parties relating to the subject matter hereof. Any alterations,
amendments, deletions or waivers of the provisions of this Agreement shall be.valid only when
in writing and duly signed by the parties.

9.

GOVERNING LAW: This Agreement shall be governed by the laws of the

State of Idaho.
10.

BINDING EFFECT:

This Agreement shall be binding on and shall inure to the

benefit of all parties hereto and to their respective successors, assigns and legal representatives.

AGREEMENT TO PROVIDE PROSECUTING
SERVICES FOR CITY OF PARMA
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11.

SEVERABILITY: If any clause, sentence, paragraph, article, or other part of

this Agreement shall for any reason be declared invalid by a court of competent jurisdiction, such
judgment shall not effect, impair, or invalidate the remainder of this Agreement, but shall be
confined in its operation to the clause, sentence, paragraph, article or part thereof directly
involved in the controversy in which the judgment is entered.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals to date and

year shown by the attestation.
DATED this /

J

day of

C I T ~ ..
·.
~

By:

An=,

.

.

.

.

Ma

~

By:~-/l
City Clerk
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AGREEMENT PROVIDING FOR
PROSECUTING SERVICES FOR THE CITY OF STAR

THIS AGREEMENT is made between CANYON COUNTY, IDAHO, a politicaJ
subdivision of the State ofldaho, and the CANYON COUNTY PROSECUTING ATTORNEY,
hereafter referred to as ''PA", and the CITY OF STAR, a municipal corporation, hereafter
referred to as "CITY," pursuant to Idaho Code, Section 67-2332 which authorized counties and
cities to enter into interagency agreements for the perfonnance of services authorized by law.
Canyon County and CITY arc public agencies within the definitions provided in Idaho Code,
Section 67-2327 and PA is an Idaho Constitutional public officer.

1.

SERVICES PROVIDED: CITY is responsible for the prosecution of violations of CITY
or county ordinances, state traffic infractions and state misdemeanors committed within
its municipal limits pursuant to Idaho Code, Section S0-208A(2). CITY has annexed land

in Canyon County, Idaho. CITY contracts with the Ada County Sheriff's Office for city
police services. This Agreement provides for the prosecution of city cases that arise
within Canyon County, Idaho. CITY agrees to con~ct with PA for the prosecution of

the matters set forth in Idaho Code, Section S0-208A(2) in accordance with Idaho Code,
Section 67-2328 that occur within Canyon County, Idaho. PA agrees to provide the
above described services to CITY pursuant to Idaho Code, Sections 31-31 13 and 672328. The purpose of this Agreement is to establish the authority for PA to provide the
prosecution services .. PA and CITY agree that services to be provided to CITY under this
Agreement include the following:
AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF STAR
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Attend all court hearings as required, including arraignments, sentencing and probable
cause hearings, Screen cases prior to filing. Review probable cause affidavits on
weekends to ensure that defendants are not W1DCcessarily released from jail. Provide for
"on-call" prosecutor twenty-four hours a day. Misdemeanor appeals, as needed.
2.

TERM OF AGREEMENT: This Agreement shall be in effect upon signatures of the

parties and continue in effect until terminated. The Agreement may be terminated by
CITY or Prosecuting Attorney by providing no less than ninety (90) days written notice to
the other party. This Agreement shall not be effective until it is approved by the Mayor
and City Council for CITY and by the Board of County Commissioners and PA for the
County.
3.

MANAGEMENT: PA and CITY's mayor shall be responsible for carrying out the
provisions ofthls Agreement. The services to be rendered by PA's Office are services of
an independent contractor with CITY and the standards of perfonnance, control of
personnel rendering such services and other matters incident to the performance of such
services shall be the responsibility of PA. The parties further agree that PA shall use his
discretion to provide the services required in the most efficient manner. Canyon County,
through the PA, shall provide all of the necessary equipment and personnel to provide the
prosecution services required by this Agreement

4.

PAYMENT FOR CQNTRACT SERVICES: Canyon County and PA agree that payment
for services rendered under this Agreement shall be that Canyon County retains all fines
and revenues generated by the cases prosecuted. Canyon County agrees to be responsible
for the payment of compensation and benefits for its employees who provides services

AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF STAR
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under this Agreement.

5.

COST ADJUSTMENTS: CITY may determine that it is beneficial for them to retain the
fines and revenues generated. At such time, the Mayor and PA agree to negotiate a fixed
price contract. Tue price paid for services rendered under this Agreement shall be
negotiated by the Mayor and PA in June of each year. Toe agreed upon price shall be
good for the ensuing fiscal year, October I through September 30, unless the Agreement
is terminated.

6.

LIABILITY AND INSURANCE; It is anticipa1ed that pursuant to this Agreement PA
will from time to time give advice and direction to the Ada County Sheriff's Office acting

as Star Police. Canyon County and CITY recognize that there is inherent liability in law
enforcement activities. Each party agrees that they will be responsible for the actions of
their respective employees. Each party shall be responsible for all damages which occur
as a result of the intentional and/or negligent acts, or other acts and/or omissions of their
employees in connection with this Agreement. Each party agrees to indemnify the other
from all claims made against their employees. Each party shall bear the cost of their own
liability insurance premiums and cost of deductibles paid or claims handled and paid
relating to the law enforcement activities carried out by them. Nothing contained herein
shall extend the liabjlity of either party beyond that provide by governing law.

7.

REPORTING: PA shall provide to the Mayor reports of the activities generated by this
agreement as reasonably requested by the Mayor.

8.

ENTIRE AGREEMENT AND AMENDMENTS: It is understood and agreed that the

AGREEMENT FOR PROSECUTING
SERVICES FOR CITY OF STAR
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entire agreement of the parties ls contained herein and that this Agreement supersedes all ·
oral agreements and negotiations between the parties as well as any previous agreements
presently in effect between the parties relating to the subject matter hereof. Any
alterations, amendments, deletions or waivers of the provisions of this Agreement shall be
valid only when in writing and duly signed by the parties.
9.

GOVERNING LAW: This Agreement shall be governed by the laws of the State of
Idaho. The proper venue for any dispute concerning this Agreement shall be the Third
Judicial District, Canyon County, Idaho.

10.

BINDING EFFECT: This Agreement shall be binding on and shall inure to the benefit of
all parties hereto and to their respective successors, assigns and legal representatives.

11.

SEVERABILITY: If any clause, sentence, paragraph, article, or other part of this

Agreement shall for any reasons be declared invalid by a court of competent jurisdiction,
such judgment shall not effect, impair, or invalidate the remainder of this Agreement, but
shall be confined in its operation to the clause, sentence, paragraph, article or part thereof
directly involved in the controversy in which the judgment is entered.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals the date and
year shown by the attestation.
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ll-t;;L
DA1EDthis~dayo~2007.

~

CITY OF STAR

~~

Mayor
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AGREEMENT PROVIDING FOR
PROSECUTING SERVICES FOR THE CITY OF CALDWELL
TIIlS AGREEMENT is made between CANYON COUNTY, IDAHO, a political
subdivision of the State of Idaho, and the CANYON COUNTY PROSECUTING
ATTORNEY, and the CITY OF CALDWELL, a municipal corporation, hereafter referred to
as "CITY," pursuant to Idaho Code, Section 67-2332 which authorizes counties and cities to
enter into interagency agreements for the performance of services authorized by law.
Canyon County and the City of Caldwell are public agencies within the definitions provided in
Idaho Code, Section 67-2327 and the Canyon County Prosecuting Attorney is an Idaho
Constitutional public officer.
1.

SERVICES PROVIDED:

The City of Caldwell is responsible for the prosecution of

violations of city or county ordinances, state traffic infractions and state misdemeanors
committed within its municipal limits pursuant to Idaho Code, Section 50-208A(2). The City
agrees to contract with the Canyon County and the Canyon County Prosecuting Attorney for
the prosecution of the matters set forth in Idaho Code, Section 50-208A(2) in accordance with
Idaho Code, Section 67-2330. The Canyon County Prosecuting Attorney agrees to provide the
above described services to the City pursuant to Idaho Code, Sections 31-3113 and 67-2330.
The purpose of this agreement is to establish the authority for the Prosecuting Attorney to
provide the prosecution services. The Prosecuting Attorney and City agree that the services to
be provided to the City under this agreement include the following:
Attend all court hearings as required, including arraignments, sentencing and
probable cause hearings. Screen cases prior to filing. Review probable cause
affidavits on weekends to ensure that defendants are not unnecessarily released
AGREEMENT PROVIDING FOR PROSECUTING
SERVICES FOR THE CITY OF CALDWELL - 1
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from jail. Training for your officers, based upon need and upon request from
Police Chief. Provide for an "on-call" prosecutor twenty-four hours a day.
Misdemeanor appeals, as needed.
2.

TERM OF AGREEMENT: This agreement shall be for an unlimited duration,

beginning June 1, 1994, provided that the agreement may be terminated by the City or
Prosecuting Attorney by providing no less than ninety (90) days written notice to the other
party. This Agreement shall not be effective until it is approved by the Mayor and City
Council for the City and by the Board of County Commissioners and the Prosecuting Attorney
for the County.
3.

MANAGEMENT: The Prosecuting Attorney and the Mayor of Caldwell shall be

responsible for carrying out the provisions of this agreement. The services to be rendered by
the Prosecuting Attorney's Office are services of an independent contractor with the City and
the standards of performance, control of personnel rendering such services and other matters
incident to the performance of such services shall be the responsibility of the Prosecuting
Attorney. The parties further agree that the Prosecuting Attorney shall use his discretion to
provide the services required in the most efficient manner. Canyon County, through the
Prosecuting Attorney's Office, shall provide all of the necessary equipment and personnel to
provide the prosecution services required by this agreement.
4.

PAYMENT FOR CONTRACT SERVICES: The City of Caldwell shall pay in advance

to the Canyon County Auditor the sum of $4,300.00 per month for the services rendered
under this contract. Canyon County agrees to be responsible for the payment of compensation
and benefits for its employees who provide services under this Agreement.

AGREEMENT PROVIDING FOR PROSECUTING
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5.

COST ADJUSTMENTS: The price paid shall be negotiated by the Mayor and

Prosecuting Attorney in July of each year. The agreed upon price shall be good for the
ensuing fiscal year, October 1 through September 30, unless the agreement is terminated.

6.

LIABILITY AND INSURANCE: It is anticipated that pursuant to this agreement the

Prosecuting Attorney will from time to time give advice and direction to the Caldwell Police
Department. The County and the City recognize that there is inherent liability in law
enforcement activities. Each party agrees that they will be responsible for the actions of their
respective employees. Each party shall be responsible for all damages which occur as a result
of the intentional and/or negligent acts of their employees in connection with this agreement.
Each party agrees to indemnify the other from all claims made against their employees. Each
party shall bear the cost of their own liability insurance premiums and cost of deductibles paid
or claims handled and paid relating to the law enforcement activities carried out by them.
Nothing contained herein shall extend the liability of either party beyond that provided by
governing law.
7.

REPORTING: The Prosecuting Attorney shall provide to the Mayor quarterly reports

of the activities generated by this agreement.

8.

ENTIRE AGREEMENT AND AMENDMENTS: It is understood and agreed that the

entire agreement of the parties is contained herein and that this Agreement supersedes all oral
agreements and negotiations between the parties as well as any previous agreements presently
in effect between the parties relating to the subject matter hereof. Any alterations,
amendments, deletions or waivers of the provisions of this Agreement shall be valid only when
in writing and duly signed by the parties.
AGREEMENT PROVIDING FOR PROSECUTING
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9.

GOVERNING LAW: This Agreement shall be governed by the laws of the State of

Idaho.
10.

BINDING EFFECT: This Agreement shall be binding on and shalJ inure to the benefit

of all parties hereto and to their respective successors, assigns and legaJ representatives.

11.

SEVERABIIJTY:

If any clause, sentence, paragraph, article, or other part of this

agreement shall for any reason be decJared invalid by a court of competent jurisdiction, such
judgment shall not effect, impair, or invalidate the remainder of this agreement, but shall be
confmed in its operation to the cJause, sentence, paragraph, article or part thereof directly
involved in the controversy in which the judgment is entered.
IN WITNESS WHEREOF, the parties hereto have set their hands and seals to date and
year shown by the attestation.

DATED this

[3tJ..'day of

"'-'hay,=

, t9f!/_.

N COUNTY PROSECUTING ATTORNEY

e::2LC~0~-

Abel "Abe" Vasquez~
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A'ITEST:

N~D KE;-RR..
Co..tn¥ Q\EfL

\_ HwJU~L'-.anw ~__)

Monica Reeves,
Deputy Clerk, Canyon County
CITY OF CALDWELL
By
Mayor

ATTEST:

eity of Caldwell
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Commissioners Minutes
April 17, 2009 - 9:46 a.m. to 9:56 a.m.

BUDGET DISCUSSION WlTH PROSECOTING A1TORNEY JOHN BUJAK
Commissioners David Ferdinand, Steve Rule and Kathy Alder
Prosecuting Attomey John Bujak
·

ControllorChrisHaais

~

':(/7;~~

Deputy ClerkMonicaR«ves

BtmQEI DISMSIQN WlJH eRQSECUTING AJTOIWEY JOHN BUJAK
The Board met today at 9:46 a.m. for a budget discussion with Prosecuting Attorney John
Bujak. Present were: Commissioners David Ferdinand, Steve Rule and Kathy Alder,
Prosecuting Attorney John Bujak. Controller Chris Hanis, and Deputy Clerk Monica Reeves.
The Board is anticipating a S4 million reduotlon in revenue and is aaldng all departments to
review their budgets end make additional cuts. John Bujak said the Prosecutor's Office bus
submitted a bid In the amOlDlt of $590,000 for the City of Nampa prosecfflorial services
contract. The bid in(;ludes additional support stafl'positions; however, he believes they ma.y
be able to cover the contra.Qt from a clerical perspective without hiring now employees and
that would bo an additional two positions they would not have to fill. Additionally, the
victim-witness position that was bid may be covered by an In-house employee. Mr. Bujak
said It will be a win-win situation because the contact could generate mrenue, and even If
it does not it is still be a good idea from an efficiency standpoint He said If they do not get
the contract he believes his office can operate without filling the three unfiJicd positions that
currently exist In his office. The Commissioners thanked Mr. Bujak for identifying the areas
for possible cuts. The meeting concluded at 9:56 a.m. An audio recording of today's
meeting is on file in the Commissioners Office.
M-PABudgctAprl 72009
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Commissioners Minutes
July 20, 2009 - 9:09 a.m. - 10:41 a.m,

BUDGET MEETING WITH ELECTED OFFICIALS AND DEPARTMENT
HEADS
Commissioners David Ferdinand, Steve Rule and Kathy Alder
Andy Eveland, Building/Maintenance Superintendent, Court Finance Offioer Zach
Wagoner, ControJler Chris Harris, Chief Deputy Brad Iaokaon, P.A. John Bujak,
TreasurerTraojeLloyd, Vicki Degeus-Monis, Coroner, Sheriff Chris Smith, Assessor
Gene Kuehn, Weed and Gopher Control Superintendent Iim Martell, Diana Dyas,
DSD, Connie Aebischer, DSD, County Shop Mark Tolman, Nancy Heck, H.lt
Director, vr Chief Technology Officer Rodney Astleford, vr Deputy Technology
Officer Don Anderson, Chief Deputy Assessor Joe Cox, Trial Court Administrator
Dan Kessler, Misdemeanor Probation Supervisor Jeff Breach, Juvenile Probation
Chief Deputy Elda Catalano, Juvenile Probation, Pam Corta, Gary Deulen, Tom
Bicak, Tim Fleming, Daren Ward.
Deputy Clerk Claudia Amaral

{!j~ JrnAl4( ·

IUJPOO MEJmliG wrm ELBCTED OfFICIALS AND DBJ!ARTMBN[ HEADS
The Board met today at 9:09 a.m, for a budget meeting with Elected Officials and
Department Heads. Present were: Commissioners David Ferdinand, Stove Rule and
Kathy Alder, Andy Eveland, Building/Maintenance Superintendent, Court Finance
Officer Zach Wagoner, Controller Chris Hanis, Chief Deputy Brad Jackson, P.A.
John Bujak, Treasurer Tracie Lloyd, Vicki Degeus-Monis, Coroner, Sheriff Chris.
Smith, Assessor Gene Kuclm, Weed and GopherControl Superintendent Jim Martell,
Diana Dyas, DSD, Connie Aebischer, DSD, County Shop Mark Totman, Nancy Heck,
H.R. Director, III' Chief Technology Officer Rodney Astleford, vr Deputy
Technology Officer Don Anderson, Chief Deputy As508sor Joe Cox, Trial Court
Administrator Dan Kessler, Misdemeanor Probation Supervisor Jeff Breach, Juvenile
Probation ChiefDeputy Elda Catalano, Juvenile Probation, Pam Corta, 0ary Deulen,
Tom Bicak, Tim Fleming, Daren Ward and Deputy Clerk Claudia Amaral.
Commissioner Ferdinand infonned everyone thatfourmillion dollars needs to be cut.
Commissioner Ferdinand also said he feels things are in good shape for 2010 but the
expenses need to still go down further. The Commissioners are hoping that
employees may be able to receive the two 1/2 percent decrease in salary taken away
back in April on October 1". Commissioner Ferdinand said if the economy gets
worse, then the county may be in the same situation next year. Brad Jackson stated

BUJAK000094

000293

V

that he doesn't feel it's fair for some departments to r~eive raises and others not.
John Bujak replied that because their office recently obtained die city of Nampa .
prosecutorial servicea contract, the P.A.'s office will have more workload which will
include nine ofMr. Bujak•s staffat the Nampa location. Mr. Bujak feels that his staff
is entitled to a raise because oftbe increased workload. Mr. Bujak also said that if
raises are given in the future, then his staff's raises will be based on their old salaries
before their increase. Mr. Bujak also sidd he will not be receiving an increase in pay
because of this contract. Sheriff Smith said he is down 21 employees and needs to
hire more people. There was some discussion about cutting throe hoHdays per year
without pay. Chris Harris will get back to the Board. (Note/or the record: The
Commfsatoners FTR Gold recording equipment was down so .the Deputy Clerk
borrowed the Sheriff's recorder.) A copy of the reeording is on file in the
Commissioners Office. The meeting concluded at 10:41 a.m. The meeting concluded
at 10:41 a.m. An audio recording is on file in the Commissioners Office.

M-Budge1meeting7-20-09
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Commissioners Minutes
August 10, 2009 - 9:03 a.m. to 11:16 a.m.

FISCAL YE.AR.2010 BUDGET BEARING
Commissioners David Ferdinand, Stove Rulo and Kathy Alder

Trial Court Administrator Dan Kessler, vr Director Rodney Astleford, Sheriff Chris Smith. Chief

Deputy Sheriff Gary Deulcn, Pam Corta, Sheriff's Financial Officer, Clerk Bill Hunt, ChiefDeputy
Clerk Brad Jackson Brad Jackson, Court Finance Officer Zach Wagoner, Controller Chris Hams,
Jail Captain Craig Hanson, Assessor Gene Kuehn, several Sheriff's Office employees, P.A Chief
of Staff Tim Fleming, Fleet Manager Mark Tolman, Treasurer Tracie Lloyd, H.R. Director Nancy
H~k

.

FISCAL YEM 2010 PRBLIMINARYBUDQEJ' HEARJNG
The Board mot today at 9:03 a.m. to conduct a Fiscal Ycar 2010 preliminary budget hearing. Pmrcnl
wero: Commissioners David Ferdinand, Stove Rulo and Kathy Alder, Trial Court Administrator Dan
Kessler, VfDircctor Radney Astleford, SheriffChris Smith, ChiefDoputy ShmffOary Deuleo, Pam
Carta, Sheriff's Financial Officer, Clerk Bill Hum, CbiefOoputy Clerk Brad Jackson Brad Jackson,
Court Finance Officer Zach Wagoner, Controller Chris Hanis, Jail Captain Craig Hamon, Assessor
~ne Kuehn, several Sheriff's Office employees, P.A. Chief of Staff T'tm Flemina, Flaet Manaaer
Mark Tolman. Treasurer Tracie Lloyd, H.R. Director Nancy Heck and Deputy Clerk Claudia.Amanll,
Highlights of the discussion include:
•

Tho need for $500,000 for h®sing ofimnates outsido tho county in order to comply with the
consent decree with the ACLU.

•

There will be a fifteen percent (15%) increase in Insurance premium rates, both for tho
county and for tho employees' dependents. Tho rate iDC?eUC for tho county will result in an
additional cost of $450,000. Chris Harrill will detcrmin~ what it will cost each budget. (It
will be $630 [$70 per employee, par month for nine months] muJdplied by the munbcr of
full-time positions.)

•

Commissioner Alder wants to take $350,000 out of the $600,000 that is coming in from the
Nampa prosecutor's contract and put it into a continsent ftmd so that it's available for the
justice fund. Tim Fleming said that would eliminate the ability to hire additional deputy
proseoutors. He said $200,000 is behJi U8QCl for salary adjustments and by- removing
$350,000 that loaves only $50,000 for expenses or new hires that mi&ht need to OC0\11',
Commissioners Alder and Rule said it was their understanding that tho Prosecutor's Office

Page I of 2
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would not be hiring new employees. Mr. FICJlllDS said part of the plan was to hlro tlnD to

four new atto~ over the next aix to Dino montbs. Commissioner Alder uid John Bajelc
told her there would be between $300,000 and $400t000 that the cowity could use. She
wants to put at lout $325,000 of that m.oaey into e. condnaent i\md, · Commissioner·
Ferdinand wan1s to pt tho input from Mr. Bujelc before the Board moves forward. Mr.

FJcmins said in tboir budget proposal lbat money was aoing to be ID and out of tho
Prosecutor's budpt. He said they arc budgeting for tho ability to give the county back
moncyioScptomborof2DlD,IU.ldattbecum:mtrat.ethatisapproximatolyS400,000. Hoaaid
although they an:: budsedns to increaso tbc number of attorneys it does not mean tboy arc
starting ~bor l. (Deputy Clede Monlea Reeves took over for Ms. Amaral at 9:30 a.m.)
Commissioner Ferdinand said iftbat money is not coming back until September of201 O.thcm
we need to make other arrangements for contmaCIDOY• Commissioner Alder spoke &pin of
her desire to reduce tho proacoutors bu<:tgcst by $325,000,
•

Commimoocr Rule proposea tho followlna budpt roducdons: $80,0001o S1OOt0OO in the
anbnal control budgGt; and S75,000 to SI00,000 in the mainteoanc:e budget~ as wo11 as a
position with the Coronar's budget. Commisslonor Alder wants to add the comnumication
office poaition to tho list of proposed outs.

•

Commissioner Alder apprccia~s tho outa tho Sheriff's Office has mado but she does not want
to give salary increases at th.is point given tbe state of the economy, She said the proposed.
$300,000 should be part of tho OOlltingentreservo. SheriffSmith said he made all the budgot
cuta that were asked of him, His office ls down 21 employees and the remaining omployi,m
aro picking up tho sJack; and some of his best mplO)'COS are leaving for more money
elsewhero. Ho does not beliovo the additional 2.5% inoreuo in saJaty ls a lot to ask given
the advorsc work condittom deputy sbedffs taco. Sheriff Smith also said the extra 8IDOUl1t
ln salary increases ia Jl01hing QOmparcd to the amount of mOI1cy the Sheriff's Office haa
saved the county. Chief Deputy Sheriff Gmy Deulen said givm the fact that the.re is
$650,000 in the contingcnay reserves fund he does not think budgetiDg an extra $600,000 is
nocessary. Ho asked tbcBoard to tell hlm what amount needs to be out so that ho can rcviow
his budsci and 1llllko a proposal. Commissioner Rulo said tbm, arc somo dopmtmmts that
have not mado any wta and tho Board will bavo to step In and make the cuts whens nccdod.
Commiaiioner Alda wants $500,000 on top of the $650,000 in tho jUlti«i fund and abo
wants it to come from the Prosecutor's budget and tho Sheriff's budget.

The Bomd will meet again tomorrow to continuo tho bud.got disoussio11. Tho meeting concluded at
11: 16 a.m. An audio recording of today' a meedng Is on file in the Commissioners Office.
M-FY2010ProBudptAugl02009
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Commissioners Minutes ·
October6, 2009 - 10:4S a.m. to 10:48 a.m. ·
eo~smim SIGNJNG A RESOLUTION AUTHORIZJNG CANYON COUNTY
PROSltCVTING A'ITORNEY'S OFFICE TO CONTRACT WITH THE CITY OF
NON-CONFLICTING MISDEMEANORS AND

:int~sl'ROSECUTE

Commissioners David Ferdinand, Steve Rule and
Prosecuting Attomey John Bujak

Deputy Clerk Monica Reeves _..jJ-.J'-UJ.:..:::.::~~$:~1:Z...,,

CQl'JSIDER, ,SigNING A RESOLUT,i;QN AUJHP'BlWO CANYQN .COUNTY

~~~AJl§=t~~&fn:<r;~fflE~~~
'111c Bolird met

today

at HMS

1UJ1., to consider signing a resolution authorizing the

Prosecuting Attomey 1s Office to contract-with tho City qf Nampa to prosecute non-

.eonflic.tipg ll)i~~ii;leanors and lnfi;actions. Prcscpt were: Commissioners David Fetdimm.d,
. $teve RU1e BJ}d:Kathy ~~;·Prostc\Ulllg Attorne~fJo~ B1;1jak,' iin<J,Depll}Y Clerk'_Monica

R~e~. :1~h9.SUJak wjmted-t9 AA thi$ l~. oq:t}Jc Joaid's. 4g~da.~o tbt,;t ifp~l~ o!Jj~4.
to-wbiit b~-~ •a-11ieyw<'!iJid:lfa:V~i'.Qiim:t~ Jo volee,-:tlidfro~;. ' V ~ t ~~ ~· .
not.need" .it
t1i~.~=oi¢ci ~ . ~ gl~ hl!Il ~iou t(1 ·a:~.lf. ~. l)~ij:~d:~.
will iq,~ch th~ a·oard bl.thia mllIJl1¢ eat~ .fls~ycat'. Eacii pay !v'eh) the attdito~~$ (uijce
will send him a summftl'Y of w~at riGeds to bQ paid~ the oounty 11Dd it ls thCJ1. paid, ftorn Ws

~:~~·o

any SU:ppHe!! pap«~ tQnm-,
etc. Upon the· motj.on of Commissioner Rule aµd the second by Commissioner Aldet, the
B~ ·voted 'llllariimousiy to· sign the· t'esoiittion authorizing the Prosecutmg Attomey-1s
. Offic~ to contract 'With thc .Cjty of Nampa to-prosecute non-cO!Jflicting misdauoapors and
infractions. The signed te$oiuUon. No..09~211 1 is on file with this day's ltlinute entry. The
rpeeting C~ncl\J9ed at 10:48'a.m. An.audio rccordmg.oftoday~s nteetina is OD file in the
c~•ssiQffl:1'$ Office.
trust accouµtdl~ to ~e aµ4itor. He expcGts to be invoiced t'or
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l\lIICHAELJ.KANE
l\IlCHAEL KANE & ASSOCIATES
1087 W. River Street, Suite 100
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-231.3
Idaho State Bar No. 2652

l~

9M.

JUN 1 1 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

ATTORNEYS FOR DEFENDANT CANYON COUNTY

IN THE DISTRICT COURT OF THE TIIlRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,

)
)

Plaintiff,

)

Case No. CV 20 l 0-0005610-C

)

vs.

)
)

JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency.

)
)
)
)

DEFENDANT CANYON
COUNTY'S MOTION TO
DISMISS

)

Defendants.

)

--------------~)

COMES NOW the Defendant, CANYON COUNTY, by and through its attorney of
record, Michael J. Kane of Michael Kane & Associates, PLLC, and hereby requests the Court

dismiss Canyon County as a party to the pending action pursuant to Title 9, Chapter 3, Idaho
Code.

This motion is based on the files and records maintained herein, the affidavit of

Commissioner David Ferdinand filed herewith, and the memorandum in support filed herewith.
A hearing on the motion is requested.

DEFENDANT CANYON COUNlY'S MOTION TO DISMISS- P. l
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DATED thjs

Jf_ day of June

1

2010.
MICHAEL KANE & ASSOCIATES. PLLC

BY:~.

MJCHAELJ.E

Attorneys for Defendant Canyon County

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the // day of June, 2010, I caused to be served a true
and correct copy of the foregoing document by the method indicated below and addressed to the
following: following:

Erik F. Stidham
A. Dean Bennett
Holland & Hart, LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O ..Bo;ic 2527
Boise, Idaho 83701-2527
[Facsimile; (208) 343-8869]

/

U.S. Mail
- - Hand Delivery
Overnight Mail
-t,L-Facsimile

---r

~~

MICHAEL J. KANE

DEFENDANT CANYON COUNTY'S MOTION TO OJSMISS· P. 2
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MICHAEL J. KANE
MICHAEL KANE & ASSOCIATES
1087 W. River Street, Suite 100
Post Office Box 2865
Boise. Idaho 83701~2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652

CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

ATTORNEYS FOR DEFENDANT CANYON COUNTY

IN THE DISTRICT COURT OF TIIE THIRD JUDICIAL DISTRICT
OF THE STAIB OF IDAHO, IN ANO FOR THE COUNTY OF CANYON

BOB HENRY, an. individual~

)
)

Plaintiff:,

)
)

vs.

Case No. CV 2010-0005610-C

)
)

JOHN BUJA~ a public official; CANYON
COUNTY PROSECUTlNG ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency.

Defendants.

)
)
)
)
)
)

MEMORANDUM IN SUPPORT
OF DEFENDANT CANYON
COUNTY'S MOTION TO
DISMISS

--------------)
COMES NOW the Defendant, CANYON COUNTY I by and through its attorney of

record, Michael J. Kane of Mic.hael Kane & Associates. PLLC, and hereby submits this
Memorandum in Support of Defendant Canyon County's Motion to Dismiss.

INTRODUCTION
Plaintiff Bob Henry (hereinafter "Henry") has filed an action pursuant to Idaho Code § 9-

343 seeking to obtain various records related to a bank account and other financial records
related to the Prosecution Services Tenn Agreement (hereinafter ·'PST Agreement'') between the
City of Nampa and Defendant Bujak and amendments to said PST Agreement. Plaintiff indicates
JvfEMORANDUM IN SUPPORT OF DEFENDANT CANYON COUNTY 1S MOTION TO DISMISS~ P. l
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that he received documents in response to various requests for disclosure of public records, but
contends certain public records were withheld. Specifically, Plaintiff seeks documents related to
Defendant Bujak' s personal bank account.

ARGUMENT AND ANALYSIS
A. Defendant Canyon County is not the custodian of the records sought in the request.
Plaintiff contends that the records relative to Defendant Bujak's bank accowit are public
records subject to disclosure. Defendant Canyon County does not concede this characterization
of those records.

However, even if the records are deemed public records by the Court,

Defendant Bujak is the custodian of those records. Therefore, Canyon County is not the proper
party to sue for these records.
On page ten (10) of the Petition, Plaintiff.con.cedes he received auditors certificates and

other records -from Canyon Cowity in response to his requests for public records related to
payments received by Defendant Canyon County from Defendant Bujak. The only records not
provided by Defendant Canyon County, and Plaintiff seeks in the present action, are records
related to Defendant Bujak's bank account and documents needed to calculate a mathematical
formula.
The records sought are in the custody of Defendant Bujak. Idaho Code § 9-33 7 defines
"custodian" as:
the person having personal custody and control of the public records in
question. If no such designation is made by the public agency or independent
public body corporate and politic, then custodian means any public official having
custody of, control of, or authorized access to public records and includes all
delegates of such officials, employees or representatives.
LC.§ 9-337.

Defendant Canyon County has no right, custody, control, or authorized access to
Defendant Bujak's personal bank account. Those records are in the sole custody and control of
MEMORANDUM IN SUPPORT OF DEFENDANT CANYON COUNTY'S MOTION TO DISMISS- P. 2
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Defendant Bujak. The Chairman of the Canyon County Board of Commissioners, David J.
Ferdinand, II, states in his affidavit that neither the Canyon County Board of Commissioners
have authority, custody, control, or authorized access to Defendant Bujalfs personal bank
account(s). See Ferdinand Affidavit, para. 2.
Plaintiff states in his Petition "[oJn information and belief, documents relating to the
Bujak Bank Account and documents responsive to Henry's Third request are under the control of
Bujak and/or other members of the Prosecuting Attorney's Office.'' Petition, pg. 2. Idaho Code
§ 9~338 places the duty for disclosure of public records on the custodian of said records.

Therefore, even if the Court deems these bank records to satisfy the definition of a public record,
Defendant Bujak is the proper party to respond to. a request for disclosure.

B. Plaiatiff improperly requests Defendant. Canyon Couty determine what doeamentl
are necessary to calculate a formula for paymenu.
Plaintiff seeks documents:
necessary or relevant to determine they are necessary to calculate the
actual figures, from July 2009 through this letter,s date, that are necessary to
calculate the "mathematical equation'' described in Mr. Laugheed letter of March
15, 2010 as follQws: "(Nampa payments)-(CCPA salary bumps+ Nampa annex
overhead expenses)=(Amount to general fund).''

Petition, pg. 9-10.
Plaintiff is attempting to place the burden on Defendant Canyon County to sift through all
documents to determine what should be put into the calculation. Additionally, Defendant Bujak
is the proper party to respond to this request.

CONCLUSION
For these reasons, Defendant Canyon County respectfully requests the Court dismiss it as
a party to the pending action.

MEMORANDUM IN SUPPORT OF DEFENDANT CANYON COUNTY'S MOTION TO DISMISS- P. 3
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_}J_ day of June, 2010.
MICHAEL KANE & ASSOCIATES, PLLC

~~-~~-

BY: ______

MICHAEL J. KANE
Attorneys for Defendant Canyon County

CERTIFICATE OF SERVICE

J1

I HEREBY CERTIFY that on the
day of June, 2010, I caused to be served a true
and correct copy of the foregoing docwnent by the method indicated below and addressed to the
following: following:
/
U.S.Mail
- ~ Hand Delivery

Erik F. Stidham
A. Dean Bennett
HolJand & H~ LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.0. Box 2527
Boise, Idaho 83701-2527
[Facsimile: (208) 343-8869]

--7"- Overnight Mail

__i,L__Facsimile

MICHAEL J. KANE
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WCHAEL KA.t"IB & ASSOCIATES
1087 W. River Street, Suite 100
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: (208) 342-4545
Facsimile: (208) 342-2323
Idaho State Bar No. 2652
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CANYON COUNTY CLERK
.j HEIDEMAN, DEPUTY

ATTORNEYS FOR DEFENDANT CANYON COUNTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRJCT
OF TIIE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,

)
)
)
)

Plainti~

vs.

Case No. CV 20I0-0005610-C

)
)

JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency.

)
)
),
)

______________

)

Defendants.

A.FFIDAVIT OF DAVID J. FERDINAND, II.
IN SUPPORT OF DEFENDANT CANYON
COUNTY'S MOTION TO DISMISS

)
)

STATE OF IDAHO )
: ss.
County of Canyon

)

I, DAVID J. FERDINAND, II, being first duly sworn, depose upon oath and state:

1.

That I am Chainnan of the Canyon County Board of Commissioners and the

following information is true and con-ect to the best of my knowledge and belief;

AFFIDA VlT OF DA YID J. FERDINAND, ll, IN SUPPORT OF DEFENDANT CANYON COUNTY'S MOTION
TO DTSMTSS· P. l
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2.

PAGE

That neither Canyon County no1' the Canyon County Board of Commissioners

have authority, custody, control, or authorized access to Defendant Bujak' s pemona.l. bank
account(s).

Further your Afflant sayeth not.

DATBD this llr.11 day of June, 2010.
DAVID

STATE OP IDAHO )

: ss.
County of Canyon

)

On this ll III day of JW1e, in the year 2010, before me, a notaty public, petaonally apPeared
DAVJD FERDINAND, known to me to be the person who3e name is subscribed to the within
. instrument, and acknowledged fo me that h e ~

~

AA..d-

Notary Publi~coflo ~

Residing at: ~=-=...t~=~oc;,,...,.;;...,.--"IC--_ _
My Commis~,=t-(

AFFIDAvrr OF DAvm J. FERDINAND, n, IN SUPPORT OP DBFENDANT CANYON COUNTY'S MOTION
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the llt11 day of June, 2010, I caused to be served a true and
correct copy of the foregoing document by the method indicated below and addressed to the
following: following:
Erik F. Stidham
A. Dean Bennett

X

U.S. Mail
Hand Delivery
- - Overnight Mail
_ X_ Facsimile

--

Holland & Hart, LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
[Facsimile: (208) 343-8869]

AFFTDAVIT OF DAVID J. FERDINAND, II, IN SUPPORT OF DEFENDANT CANYON COUNTY'S MOTION
TO DISMISS~ P. 3
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A.M _ _ __.P.M.

Erik F. Stidham, ISB #5483
A Dean Bennett, ISB #7735
HOLLAND & HART !,LP
Suite 1400, U.S. Ban1c Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

JUN 1 4 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,
Plaintiff,
vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency

Case No. CV 10-5610

AMENDED MOTION FOR LEAVE
TO TAKE DEPOSITIONS
PURSUANT TO I.R.C.P. 30(a)

Defendants.

Bob Henry ("Henry" or "Plaintiff''), through his undersigned counsel of record, amends
his motion for leave to take depositions pursuant to Idaho Rule of Civil Procedure 30(a) in aid. of
his Petition against Defendants John Bujak ("Bujak")~ Canyon County Prosecuting Attorney's
Office ("Prosecuting Attorney's Office"), and Canyon County ("'County") for public records.
Specifically, Henry no longer seeks leave to take depositions of Mayor Tom Dale or
Nampa Chief of Police Bill Augsberger at this time.
A proposed Order regarding Amended Motion for Leave to Take Depositions Pursuant to
I.R.C.P. 30(a) is filed concurrently herewith.

MOTION FOR LEAVE TO TAKE DEPOSITIONS PURSUANT TO I.R.C.P. 30(a)- 1
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I,

DATED this

16:56 06/11/1 OGMT

Jl-rL
day of June, 2010.
HOLLAND & HART LLP

:ik-F_.u_St-idh---'-am-,-of_th
. .(-fi-1~-...,,.c;i(....,__
..
______
Attorneys for Plaintiff Bob Henry

CERTIFICATE OF SERVICE
I hereby certify that on this

J.lfLday of June 2010, I caused to be served a true and correct

copy of the foregoing by the method indicated below, and addressed to the following:
Ty Ketlinski
EJD
Canyon County Prosecuting Attorney's Office
1115 Albany Street
D
Caldwell, ID 83605
~
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

U.S. Mail

Hand Delivered
Overnight Mail
Telecopy (Fax)

_$_U.S.Mail

Hand Delivered
_ _ Overnight Mail
Facsimile
-,;&-E-mail

411.39622_ I.DOC
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JUN 14 2010

MICHAEL J. KANE

CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

MICHAEL KANE & ASSOCIATES
1087 W. River Street, Suite 100
Post Office Box 2865
Boise, Idaho 83701-2865
Telephone: {208) 342-4545
Facsimile: (208) 342-2323

Idaho State Bar No. 2652
ATTORNEYS FOR DEFENDANT CANYON COUNTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,

)
)
)
)
)
)

Plaintiff,

~.
JOHN BUJAK, a pubHc official; CANYON
COUNTY PROSECUTING AITORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency.

)
)
)
)

______________

)·

Defendants.

)

Case No. CV 2010-0005610-C

DEFENDANT CANYON
COUNTY'S OBJECTION TO
PLAINTIFF'S MOTION FOR
LEAVE TO TAKE
DEPOSffiONS PURSUANT TO
I.R.C.P. 30(a)

)

COMES NOW the Defendant, CANYON COUNTY, by and through its attorney of
record, Michael J. Kane of Michael Kane & Associates, PLLC, and hereby objects to

Plaintiff's Motion for Leave to Ta.lee Depositions Pursuant to I.R.C.P. 30(a).
Plaintiff seeks to depose several individuals no later than June 14, 2010. This matter is
currently scheduled for hearing June 17, 2010, at 9:00 a.m. The Court has not issued an order
detailing what, if any, discovery will be permitted pursuant to Idaho Code § 9-343(1).

Additionally, Mr. Michael J. Kane was retuned

as counsel for Defendant Canyon County late

DEFENDANT CANYON COUNTY'S OBJECTION TO PLAINTIFF'S MOTION FOR LEAVE TO TAKE
DEPosmoNS PURSUANT TO l.R.C.P. 30(a)- P. 1
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last week1 i.s not in the Boise or Caldwell area on June 14, 2010, and has previously scheduled
depositions in Boise the entire days of June 15, 2010 and June 16, 2010. Further, Plaintiff has
supplied the Court with significant written materiaJ in connection mth the pending motion.
Plaintiff has not established what additi.onal admissible evi.dence could be obtained through a
deposition rather than testimony given the narrow issues in.valved in this case.
In light of the short time prior to the hearing on this matter, counsel and witness

scheduJes 1 and Defendant Canyon County's pending Motion to Dismiss, Defendant Canyon

County respectfully requests the Court deny Plaintiff's Motion for Leave to Talce Depositions.

DATED this 14m day of June, 2010.

DEFENDANT CANYON COUNTY'S OBJECTION TO PLAINTIFF'S MOTION .FOR LEAVE TO TAKE
DEPOSITIONS PURSUANT TO I.RC.P. 30(a)- P. 2
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CERTIFICATE OF SERVICE
·1 HEREBY CERTIFY that on the 14th day of June, 2010, I caused to be served a true and
correct copy of the foregoing document by the method indicated below and addressed to the
following: following:

Mr. Erik F, Stidham
Mr. A. Dean Bennett
Holland & Hart, LLP

- - U.S. Mail
- - Hand Delivery
Overnight Mail
- Facsimile
_x_

101 South Capitol Blvd., Suite 1400

P. 0. Box 2527
Boise, ID 83701
[Facsimile: (208) 343-8869]
Deputy Prosecuting Attorney Ty A. Ketl.inski
Canyon County Prosecutor's Office
l l 15 Albany Street
Caldwell, ID 83605

---

U.S.Mail
Hand Delivery

- - Overnight Mail
_X_ Facsimile

[Facsimile: (208) 454-7474]
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Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #773 5
HOLLAND &HARTLLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
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JUN 15 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Plaintiff
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BOB HENRY, an individual,
Plaintiff,
vs.

Case No. CVl0-5610
RESPONSE TO DEFENDANT
CANYON COUNTY'S MOTION TO
DISMISS

JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency
· Defendants.
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Plaintiff Bob Henry, by and through his counsel of record, Holland & Hart LLP, hereby
submits this response to Defendant Canyon County's ("the County") Motion to Dismiss.

I.

INTRODUCTION

Pursuant to the Prosecution Services Tenn Agreement, the City of Nampa is paying for
services delivered by Canyon County employees and for the use of resources owned by Canyon
County. The City of Nampa pays for these services and resources through monthly checks
totaling over $600,000 annually which are delivered to the Canyon County Prosecuting
Attorney's Office and are addressed to JOHN T. BUJAK, Canyon County Prosecuting Attorney.
The Canyon County Prosecuting Attorney, John T. Bujak, is obligated to distribute what he
characterizes as most or all of this money to the County. These distributions show as a revenue
line on the County's budget. 1 It is undisputed that John T. Bujak, an officer of Canyon County,
collects, manages and disburses the public funds of the citizens of Canyon County from the
account in question. Yet the County argues that it has no obligation to make these records
available for public examination.
Through its Motion to Dismiss, the County argues that it has no obligation to make
records related to the conduct and administration of the public's business available because:
(1) the records are not in the County's possession and the County is not the "custodian" of the
records; (2) it has no access to John T. Bujak's bank account; and (3) the records in question are
held and managed by a nongovernmental body, Canyon County Prosecuting Attorney, John T.
Bujak. Each of these arguments fail as a matter oflaw.2

1

See Exhibit A to the Affidavit of Carolyn R. Montgomery filed herewith.

2

The County also argues that Mr. Henry's request for documents as to the "mathematical
equation" described by Mr. Laugheed's letter of March 15, 2010, places an unfair burden on the
County. This argument also fails. See Section D below.
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The Idaho Supreme Court has expressly stated that a determination of who is in
possession of records or who is the "custodian" of records is irrelevant to the governmental
obligation to make public records available for examination. And the Idaho Code expressly
provides that the Cowity Commissioners have access to accounts of the County's officers like
John T. Bujak, who collect, manage, and disburse public funds. Finally, the Idaho Code also

expressly provides that the County cannot use a nongovernmental body to attempt to prevent the
examination of public records.

Mr. Henry therefore respectfully requests this Court deny the County's Motion to
Dismiss, and ru)e that Canyon County, the Canyon County Prosecutor's Office, and John T.
Bujak must make the records related to the collection, management, and disbursal of funds from
the City of Nampa contract available for public examination.
II.

ARGUMENT

"A public record 'includes, but is not limited to, any writing containing information
relating to the conduct or administration of the public's business prepared, owned, used, or
retained by any state agency, independent public body corporate and politic oflocal agency
regardless of fonn or characteristic."' Cowles Pub. Co. v. Kootenai County Bd. of County

Comm., 144 Idaho 259,263, 159 P.3d 896, 900 (2007) (quoting Idaho Code§ 9-337(11)).
It is beyond dispute that the relevant records are owned, used and retained by the County
and its officer, the Prosecuting Attorney for Canyon County, John T. Bujak. And it is presumed
"that all public records are open for examination unless expressly exempted by statute." Cowles
Pub. Co., 144 Idaho at 262, 159 P.3d at 899. The County, however, does not rely on an

exemption in the statute, and instead makes three arguments that fail as a matter oflaw.
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A Determination of who is in Possession or who is the "Custodian" oftbe of
the Records is Irrelevant

The County argues that "Idaho Code§ 9-338 places the duty for disclosure of public
records on the custodian of said records." See Def. Bf. at 3. This argument has been expressly
rejected by the Idaho Supreme Court in Idaho Conservation League, Inc., v. Idaho State

Department ofAgriculture, 143 Idaho 366, 369, 146 P.3d 632,635 (2006).
There, the Department of Agriculture refused to produce for examination nutrition
management plans (''NMP'') for cattle feedlots in response to a public records request. 143
Idaho at 367, 146 P.3d at 633. The Department argued that because the feedlot operators were in
possession of the NMPs it was under no obligation to make the plans available to the public. 143
Idaho at 368, 146 P.3d at 634. The Idaho Supreme Court concluded that the possession
argument "misses the mark," and that whether the records were in possession of the Department
is irrelevant for purposes of the records request. Id. The Idaho Supreme Court also rejected the
Department's argument that because it is not the "custodian" of the records, it had no obligation
to make the records available. The Idaho Supreme Court said
"Whether an official is a 'designated custodian' or is simply a
custodian by virtue of the official's custody, control or authorized
access to public records is irrelevant because the identification of
the custodian is only necessary to determine who may designate
the photocopying equipment to be used (LC. § 9-338(2)); who
must give a certified copy of the record or furnish a reasonable
opportunity to inspect the record (I.C. § 9-338(3)); who verifies the
identity of the person making the request (LC. § 9-338(4)); who
shall extend to the requestor reasonable comfort and facility (I.C.
§ 9-338(5)); who shall try to prevent alteration of the record while
it is being examined (I.C. § 9-338(6)); who shall designate office
hours for inspection of the record (LC. § 9-338(7)); and who may
require advance payment of copying costs (I.C. § 9-338(8))."
143 Idaho at 369, 146 P.3d at 635.
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In other words, the description by the County of Defendant Bujak as the "custodian" of
the records is irrelevant to the County's obligation to make the records available for public
examination. The records relate to the public's business, and are in the control of one of its
officers. Therefore the County, the Canyon County Prosecutor's Office, and John T. Bujak all
have an obligation to make the records available for examination by the public.

B.

Bujak is an Officer of the County, and Therefore the County has Access to
the Relevant Records.

The County states, under sworn affidavit of its Chairman, that to the best of his
knowledge ''neither Canyon County nor the Canyon Cowity Board of Commissioner have
authority, custody, control, or authorized access to Defendant Bujak's personal bank accounts."

See Def. Bf. at 3. The County's bare assertion is contrary to the express provisions of the Idaho
Code and therefore is properly rejected. Because funds are paid from the City of Nampa as
payment for the services of County employees (using County resources), as a matter of law, the
County has access to the account information regardless of whether Defendant Bujak: has placed
the funds into his personal account.
Canyon County is a body politic and corporate. See Idaho Code § 31-601. The powers
of Canyon County can only be exercised by the Board of County Commissioners, or by agents
and officers acting under their authority. Idaho Code § 31-602. Therefore, the Canyon County
Commissioners must "supervise the official conduct of all county officers .. charged with
assessing, collecting, safekeeping, management or disbursement of the public moneys and
revenues; see that they faithfully perform their duties; ... and when necessary, require them to
make reports, and to present their books and accounts for inspection." Idaho Code § 31-802.
The Commissioners must "examine and audit the accounts of all officers having the care,
management, collection or disbursement of moneys belonging to the county, or appropriated by
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law, or otherwise, for its use and benefit'' See Idaho Code§ 31-809. The Canyon County
Commissioners "shall cause to be made, annually. a full and complete audit of the financial
transactions of the county. Such audit shall be made by and under the direction of the board of
county commissioners as required in section 67-450B, Idaho Code." See Idaho Code § 31-1701.
If an officer fails to or neglects to account and pay the county. he "shall be guilty of

embezzlement of public funds, and be punishable as provided for such offense." Idaho Code §
31-3102. Moreover, the Canyon County Commissioners will "fix the compensation of all county
officers and employees, and provide for the payment of the same." See Idaho Code § 31-816.
It is undisputed that as prosecuting attorney for Canyon County, John T. Bujak, is an

officer of Canyon County. See Idaho Code § 31-2001. Pursuant to a written a contract, the
County, though the Canyon County Prosecuting Attorney's Office, provides the City of Nampa
prosecutorial services using county personnel and county resources-public employees and
public resources. It is also undisputed that John T. Bujak, in his capacity as an elected public
official and officer of Canyon County, assesses, collects, manages and disburses public moneys
and revenues. Therefore, under Idaho law, the County can and should require the County
Prosecuting Attorney to make reports, and to present his books and accounts for inspection. See
Idaho Code § 31-802. Moreover, as provided in the Idaho Code, the County Commissioners

shall cause a full and complete audit of the financial transactions of the County. See Idaho Code
§ 31~1701(emphasis added). And the Idaho Code mandates that an officer of the County, such as

Defendant Bujak, who fails to account to the County for the public funds is guilty of
embezzlement. Idaho Code§ 31-3102.
The County's attempt to disclaim any responsibility over Defendant Bujak' s collection

and use of public funds is contrary to law and therefore should be rejected.

RESPONSE TO DEFENDANT CANYON COUNTY'S
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C.

The County is Seeking to Prevent Examination of Public Records in Reliance
on a "Nongovernmental Body" to Perform its Function.

The County argues that because the funds paid from the City of Nampa for the County's
prosecutorial services are paid to a personal bank account of John T. Bujak, it shields the County
from its obligation to make the public records available for examination. Even is the account in
question were somehow considered to be a non-governmental account, the County's argument is
expressly rejected by statute.
A county "shall not prevent the examination or copying of a public record by contracting

with a nongovernmental body to perform any of its duties or functions." See Idaho Code
§ 9-338(9). "This statute indicates a clear policy by the Legislature that the public has a right to

view and inspect records relating to the public's business and this right cannot be denied by the
expediency of having some other entity conduct the public's business at some olher location."

Idaho Conservation League, Inc., 143 Idaho at 369; 146 P.3d at 635.
The County's characterization of the account as John T. Bujak's "personal bank account"
lherefore does not justify dismissal of the petition.
D.

The County Should be Obligated to Provide Documents Supporting Its
Narrative Response to Mr. Henry's March 10, 2010 Records Request

Samuel Laugheed, Deputy Prosecuting Attorney, responded to Mr. Henry's March 10,
2010 record request through a March 15, 2010 letter attached as Exhibit K to Mr. Henry's

Petition. In that letter, instead of providing the documents requested by Mr. Henry,

Mr. Laugheed provided the following narrative response:
[P]lease accept the following explanation of how the billing works
in this contract until records meeting the parameters of your
request might be generated. Per the competitively bid contract
between Mr. Bujak and the City of Nampa, periodic payments are
tendered from the City to Mr. Bujak in consideration of his
provision of prosecutorial service. Those payments are deposited
RESPONSE TO DEFENDANT CANYON COUNTY'S
MOTION TO DISMISS - 6
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in a non-County account, which is then drawn upon to pay for
office supplies and other "overhead." items at the CCPA Nampa
annex. After these payments, along with the Prosecutor's Office
salary adjustments that are funded by the contract, are subtracted,
Mr. Bujak essentially donates the remaining balance to the County
for deposit in its general fund.
A description of this arrangement in the form of a mathematical
equation would be: (Nampa payments) - (CCP A salary bumps +
Nampa annex overhead expenses)= (Amount to general fund).
See Exhibit K fo Mr. Henry's Petition at 2.

Mr. Henry subsequently requested:
All documents necessary or relevant to determine the actual
figures, from July 2009 through this letter's date, that are necessary
to calculate the "mathematical equation" described in Mr.

Laugheed's letter of March 15, 2010 as follows: "(Nampa
payments) - (CCPA salary bumps+ Nampa annex overhead.
expenses)= (Amount to general fund)."
See Exhibit K to Mr. Henry's Petition at 4. The County has not provided any response to this

subsequent request.
There is no undue burden on the County to provide documentation to support the
narrative explanation it provided to Mr. Henry. These are the County's own words, and the
public is entitled to examine the documents that support the County's narrative explanation.

E.

MR. HENRY rs ENTITLED TO AN AwARD OF REASONABLE COSTS AND
ATTORNEY FEES BECAUSE THE REFUSAL TO PROVIDE THE REQUESTED
RECORDS HAS BEEN FRIVOLOUSLY PuRSUED.

Mr. Henry respectfully requests this Court award him reasonable costs and attorney fees
because the refusal to provide the requested records has been frivolously pursued. See Idaho
Code § 9-344(2); see also Idaho Conservation League, Inc., 143 Idaho at 370; 146 P.3d at 636
(awarding fees against the Department of Agriculture where the Department relied on the same
"custodian" argument relied upon by the County). In addition, Mr. Henry respectfully requests
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V'
this Court consider an additional civil penalty against Defendants for deliberately and in bad
faith improperly refusing a legitimate records request. See Idaho Code§ 9-345.

III.

CONCLUSION

Each of the County's arguments fail as a matter oflaw. The description of Defendant
Bujak as "custodian" is irrelevant, and the Commissioners have access to the requested records.
Moreover, the County cannot place funds in a nongovernmental body as a way to prevent the
examination of public records. Finally, Mr. Henry's record request as to documents relevant to
County's own narrative response to Mr. Henry's March 10, 2010 record request does not place
any undue burden on the County. The County's Motion to Dismiss is properly delllied, and the
County, like the Canyon County Prosecutor's Office, and John T. Bujak, is obligated to make the
requested records available for examination by the public.
DATED this 15th day of June, 2010.
HOLLAND & HART LLP

By

C.i>-P

A. Dean Bennett, for the firm
Attorneys for Plaintiff Bob Henry
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of June, 2010, I caused to be served a true
and correct copy of the foregoing RESPONSE TO DEFENDANT CANYON COUNTY'S
MOTION TO DISMISS by the method indicated below, and addressed to the following:

D

Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office

~

U.S.Mail
Hand Delivered
Email

1115 Albany Street,
Caldwell, ID 83605

D

Telecopy (Fax)

Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

D

U.S.Mail
Hand Delivered

8(

Email

D

Telecopy (Fax)

C-0-12

A. Dean Bennett
4845830_1.DOC
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Fm:~nmey u. Alonzo ro:canyon county Clerk (12084547525)

(r17 St,' c /Lie Y)

_F__
J A.~

Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

,ffem 9M.

JUN 15 2010
CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
S';fATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,
Plaintiff,

Case No. CVl0-5610

AFFIDAVIT OF CAROLYN R.
MONTGOMERY

vs.
JOHN BUJAK, a public official; CANYON

COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency
Defendants.
STATE OF IDAHO
County of Ada

)
)ss:
)

CAROLYN R. MONTGOMERY, being first duly sworn upon oath deposes and says:
1.

I am a paralegal in the Boise office of the law firm of Holland & Hart LLP. I have

personal knowledge of the matters set forth in this Affidavit.
2.

On June 14, 2010 I attended a Canyon County Commissioners meeting where

John Bujak presepted budget information to the Commissioners.

AFFIDAVIT OF CAROLYN R. MONTGOMERY -1

000322
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r-m;.:,nmey u. ~,onzo 10:1..anyon 1.,;ounty c;.;1erK (12084047525)

3.

After the hearing, I contacted Monica Reeves, Deputy Clerk of the Canyon

County Commissioners Office, and requested copies of the budget documents presented by
Mr. Bujak at meeting'. Ms. Reeves provided me the documents that I requested.
4.

Attached hereto as Exhibit A are the budget documents presented by Mr. Bujak to
·,

the Canyon County Commissioners on the morning of June 14, 2010.

RESPECTFULLY SUBMIITED this 15th day of June, 20 I 0.

c ~
SUBSCRIBED AND SWORN to before me this 15th day of June, 2010
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 15th day of June, 2010, I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF CAROLYN R, MONTGOMERY by the
method indicated below, and addressed to the following:
Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

D

U.S.Mail

_Q_-. Hand Delivered
~

D

Email
Telecopy (Fax)

D

U.S.Mail

0 .-J:Iand Delivered

~

D

Email
Telecopy (Fax)

c0.2

A. Dean Bennett
4845848_1.DOC

AFFIDAVIT OF CAROLYN R. MONTGOMERY - 3

000324

5¥

1 111 . - ... , •..,~ - · ,.,,_, • .._w '""·"""a.11y""11 \.o.UUIILY VICI

I'\.\

11:>:22 06/1::i/10GMT-06 Pg 05-09

I .::UO"l~(.34'.0J

Net cost to operate PA office

Department revenue
Expense

Net cost to operate PA office

Actual expenditure
Justware
Amortization
Expense amount

2008
5,975
3,965,893

2009
198,037
4,045,328

2010 - Estimate
636,300
4,613,249

(3,959,918)

(3,847,291)

(3,976,949)

(4,215,462)

4,071,064
(110,430)
3,960,634
5,259
3,965,893

4,029,552

4,597,473

4,861,599

15,776
4,045,328

15,776
4,613,249

15,776
4,877,375

b budget 10/01/2009 - 05/31/2010

b budget est 06/0l/2010-09/30/2010
salary bumps

sousa
other cities

Revenue - 2010
181,000
95,000
260,000
90,700
9,600

--------'--

636,300

2011 Budget
661,913
4,877,375

2011
301,613 b budget
260,000
90,700
9,600
661,913

Revenue 2009
123,037
b budget 07/04/2009-09/30/2009
75,000
Actual revenue

198,037
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Erik F. Stidham, JSB #5483
A Dean Bennett, ISB #7735
HOLLAND & HART u,P
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701 ~2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

A.k

CANYON COUNTY CLERK
J HEIDEMAN, DEPUTY

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

Plaintiff,
vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING AITORJ\'EY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency

9M.

JUN 16 2010

Attorneys for Plaintiff

BOB HENRY, an individual,

E

SLc k )pr.,

Case No. CV I0-5610

MOTION FOR RELIEF BASED ON
DEFENDANTS BUJAK AND
CANYON COUNTY
PROSECUTING ATTORNEY'S
FAILURE TO FILE RESPONSIVE

PLEADING

Defendants.
Bob Henry ("Henry" or "Plaintiff"), through his undersigned counsel of record, files this
Motion for Relief Based on Defendants.Bujak and Canyon County Prosecuting Attorney's
Failure to File Responsive Pleading. Plaintiff Henry requests that the Court grant Henry the
relief sought in his Petition filed and served on May 21, 2010.
Pursuant to Idaho Code Section 9-343, Defendants are required to file a responsive
pleading to Henry's Petition.
To date, Defendants John T. Bujak ("Bujak"), in his official capacity, and the Canyon
County Prosecuting Attorney's Office have failed to file the required responsive pleading.

MOTJON FOR RELIEF BASED ON DEFENDANTS BUJAK AND CANYON COUNTY
PROSECUTING AITORNEY'S FAILURE TO FILE RESPONSIVE PLEADING~ 1

000330

Fm: DeDra Jenkins To:Clerk of Court (12084547525)
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Defendants Bujak and Canyon County Prosecuting Attorney's Office have had sufficient time to
prepare and file a responsive pleading
Based on Defendant Bujak's failure and the failure of Canyon County Prosecuting
Attorney's Office to file any responsive pleadings, Henry's Petition stands unopposed.
Moreover, if Defendants Bujak and the Canyon County Prosecuting Attorney's Office are
allowed to proceed to the hearing set for June 17, 2010 without having filed any responsive
pleadings, Henry will be prejudiced.
DATED this / {''-day of June, 2010.
HOLLAND & HART LLP

Bya~Erik F. Stidhafu~rm
Attorneys for Plaintiff Bob Henry

CERTIFICATE OF SERVICE
,r'L.

I HEREBY CERTIFY that on the j[___ day of June, 20 I 0, I caused to be served a true and
correct copy of the foregoing AFFIDAVIT OF TOM DALE by the method indicated below, and
addressed to the following:
Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

- - U.S. Mail

- Hand Delivered
_ _ Overnight Mail
__)£ Facsimile

___$.. E-mail

- - U.S. Mail
- Hand Delivered
_ _ Overnight Mail
_$ Facsimile
__){_E-mail

F. Stidham

w::

MOTION FOR RELIEF BASED ON DEFENDANTS BUJAK AND CANYON COUNTY
PROSECUTING ATTORNEY'S FAILURE TO FILE RESPONSIVE PLEADING-2

000331-

F I
TY A. KETLINSKI, ISB #5610
Deputy Prosecuting Attorney
CARLTON R. ERICSON, ISB #5845
Deputy Prosecuting Attorney
Canyon County Prosecuting Attorney's Office
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

A.~J;i)Q...

JUN 16 2010

CANYON COUNTY CLEAi(
C DOCKINS, DEPUTY

Attorneys for Defendant John Bujak
(as a Canyon County Public Official)

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual

CASE NO. CV2010-5610

Plaintiff,
OBJECTION TO TOM DALE'S
AFFIDAVIT

vs.
JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S ORFICE, a public
agency, and CANYON COUNTY, a
public agency,
Defendants.

Defendant John Bujak (as a Canyon County duly elected public official and in his
official capacity) and the Canyon County Prosecuting Attorney's Office, by and through
its attorney of record Ty A. Ketlinski, hereby objects to the Affidavit of Tom Dale (filed
on June 11, 2010), and any other affidavits, that will be used as substantive evidence at
the hearing of this matter for the following reasons.

OBJECTION TO DALE AFFIDAVIT
HENRY V. CANYON COUNTY
CASE NO. CV2010-5610
10-6752

(\~

Page I of 3

000332

I. Petitioner Bob Henry's nltomcy, Erik Stidham, rcpn:scntcd 10 undersigned
counsel 1h01he did no1 intend on cnlllng Tom Dole os • witness In this num<r
01 the heorlng, and lndlcnied 1h01 he WM going 10 rely on Dale's offidnvil as

subsum1ive evidence Bt lhc trlol.

2. In all civil hcu,ing,, testimony must be !Aken omlly in open court t.R.C.P.
43(a). Henry cannot provide testimony lhmugh an offidov1L

J. The Idaho Rules of Evidence apply 10 oil proceedings in the SIAle of Idaho,
unless expressly exempted. I.R.E. 101 (b). Heorings under 1hc Public Records
Act arc not expressly exempted, and 1hcrcfore 1hc Idaho Rules of Evidence
apply.

4. Dale's affidavi1 is inadmissible bear.say. as it is an out of coun staicmc:nt
offered 10 prove the tnuh of1henumei-assened. I.R.E. 801,802. The Coun
should not consider Dale's aflid•vit for purposes oflhe hc:umg.

S. Moreover, ii is fundamentally unfair 10 pcanit the Petitioner 10 submit
affidavi1 evidence wilhou1 giving Defendan,s a,, opportuni1y u, Cl'OS$-<XlUIIUIO
and challenge the weight oflhc evidence.

~

I.R.I!. 607, lnur al/a. The

Petitioner has the burdco of proof in this mana, and should be miuiml to
present •D evidence subject u, Oefcndan,s' righ1 ofC"'5$ cxam111a1ton.
DATED this 16"' day of June, 2010. ~~

TY A. KETLJNSKI
Deputy Prosecuting AtU>mcy

OWECTION TO DALE AfFlDAVlT
HENRY V. CANYON COUNTY

CASE NO. CV2010-S610
IG-<17S2

Pqc2o(J

000333

CERTIFICATE OF SERVICE
I hereby certify that on this 16th day of June, 2010, I caused a true and correct
copy of the foregoing OBJECTION TO TOM DALE'S AFFIDAVIT to be served on the
following in the manner indicated:

Erik F. Stidham
A. Dean Bennett
Holland & Hart, LLP
P.O. Box 2527
Boise, Idaho 83701-2527
efstidham@hollandhart.com
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, Idaho 83701-2865
mkane@ktlaw.net

[ ]
[ ]
[ ]

lxj

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
Email

U.S. Mail
] Overnight Delivery
[ ] Hand Delivery
[ ] Facsimile
Email
[
[

]

~

Ty A. Ketlinski
Deputy Prosecuting Attorney

OBJECTION TO DALE AFFIDAVIT
HENRY V. CANYON COUNTY
CASE NO. CV2010-56l0
l0-6752
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F I
TY A. KETLINSKI, ISB #5610
Deputy Prosecuting Attorney
CARLTON R. ERICSON, ISB #5845
Deputy Prosecuting Attorney
Canyon County Prosecuting Attorney's Office
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

A-~~M.

JUN 16 2010

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
CASE NO. CV2010-5610

Plaintiff,
vs.
JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S ORFICE, a public
agency, and CANYON COUNTY, a
public agency,

RESPONSE TO MOTION FOR
RELIEF BASED ON DEFENDANTS
BUJAK AND CANYON COUNTY
PROSECUTING ATTORNEY'S
FAILURE TO FILE RESPONSIVE
PLEADING

Defendants.

Defendant John Bujak (as a Canyon County duly elected public official and in his
official capacity) and the Canyon County Prosecuting Attorney's Office, by and through
its attorney of record Ty A. Ketlinski, hereby respond to the Petitioner's Motion for
Relief as follows.
1.

The Petitioner Bob Henry ("Henry") requests unspecified relief from the

Court because Bujak and the Canyon County Prosecuting Attorney's Office failed to file

RESPONSE TO MOTION FOR RELIEF
HENRY V. CANYON COUNTY
CASE NO. CV2010-5610
10-6752

Page I of3

000335

r--.(

CANYON COUNTY CLE~\
C DOCKINS, DEPUTY

Attorneys for Defendant John Bujak
(as a Canyon County Public Official)

BOB HENRY, an individual

,

a responsive pleading. Henry also failed to identify what prejudice he would suffer as a
result of an absent responsive pleading.
2.

According to Idaho Code §9-343 (1 ), "The time for responsive pleadings

and for hearings in such proceedings shall be set by the court at the earliest possible time,
or in no event beyond twenty-eight (28) calendar days from the date of filing."
3.

The Court has not set a date for responsive pleadings, and twenty-eight

(28) days has not elapsed since Henry has filed his Petition.
4.

Accordingly, Bujak (as a Canyon County public Official) and the Canyon

County Prosecutor's Office have not violated any rules or order from the Court, and
Henry has no basis for an objection.
5.

Nevertheless, Bujak and the Canyon County Prosecutor's Office have

since filed a responsive pleading.
DATED this 16 th ciay of June, 2010.

Deputy Prosecuting Attorney

RESPONSE TO MOTION FOR RELIEF
HENRY V. CANYON COUNTY
CASE NO. CV2010-5610
10-6752
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CERTIFICATE OF SERVICE
I hereby certify that on this 16 th day of June, 2010, I caused a true and correct
copy of the foregoing RESPONSE TO MOTION FOR RELIEF BASED ON
DEFENDANTS BUJAK AND CANYON COUNTY PROSECUTING ATTORNEY'S
FAILURE TO FILE RESPONSIVE PLEADING to be served on the following in the
manner indicated:

Erik F. Stidham
A. Dean Bennett
HolJand & Hart, LLP
P.O. Box 2527
Boise, Idaho 83701-2527
efstidham@hollandhart.com

Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, Idaho 83701-2865
mkane@ktlaw.net

[ ]
[ ]
[ ]

M
[ ]
[ ]
[ ]

bJ

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
Email

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
Email

Ty A. Ketlinski
Deputy Prosecuting Attorney

RESPONSE TO MOTION FOR RELIEF
HENRY V. CANYON COUNTY
CASE NO. CV20 I 0-56 I 0
10-6752
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TY A. KETLINSKI, ISB #5610
Deputy Prosecuting Attorney
CARL TON R. ERICSON, ISB #5845
Deputy Prosecuting Attorney
Canyon County Prosecuting Attorney's Office
Canyon County Courthouse
1115 Albany Street
Caldwell, Idaho 83605
Telephone: (208) 454-7391

JUN 16 2010

CANYON COUNTY CLE~
C DOCKINS, DEPUTY

Attorneys for Defendant John Bujak
(as a Canyon County Public Official)

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

BOB HENRY, an individual

CASE NO. CV2010-5610

Plaintiff,
ANSWER TO PETITION

vs.
JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S ORFICE, a public
agency, and CANYON COUNTY, a
public agency,
Defendants.

We represent John T. Bujak (a Canyon County Public Official) and the Canyon
County Prosecuting Attorney's Office.
1.

Defendants John T. Bujak (a Canyon County Public Official) and the

Canyon County Prosecuting Attorney's Office (collectively "Defendants" in this Answer)
deny all allegations contained in the Petition not herein specifically and expressly
admitted.

ANSWER TO PETITION
HENRY V. CANYON COUNTY
CASE NO. CV20 I 0-5610
10-6752

~
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000338

2.

Defendants admit paragraphs 1, 4, 7, 8, 9, 10, 12, 13, 15, 16, 17, 18, 21,

22,23,28,29,30,31,32,33,34,35,36,37,38,39,40,41,42,43,45,48,50,51,52,53,
59, 61, 65, 66, 68, 73, 75, and 77 of Petitioner's Petition.
3.

Defendants deny paragraphs 2, 3, 11, 24, 25, 26, 27, 44, 46, 54, 55, 56, 57,

58, 60, 63, 69, 70, 71, 74, and 76 of Petitioners Petition.
4.

To the extent that paragraphs 5, 6, and 62 require a response, Defendants

deny the allegations contained therein.
5.

In response to paragraphs 14 and 20 of Petitioner's Petition, Defendants

admit that the Board did not sign the First and Second Amendments. Defendants deny
the remaining allegations.
6.

In response to paragraph 19 of Petitioner's Petition, Defendants admit the

second sentence of the allegation. Defendants deny the remaining allegations.
7.

In response to paragraph 47, Defendants are without authority to admit the

allegations, and therefore deny the same.
8.

In response to paragraph 49, which appears to be the Petitioner's statement

of a telephone conversation, Defendants admit that a telephone conversation took place
between the Petitioner and Bujak,and that Petitioner recorded the conversation. The
recording is the best evidence of the conversation, and therefore Defendants deny the
allegations to the extent a response is necessary.
9.

In response to paragraph 64 of Petitioner's Petition, Defendants admit that

Bujak is a Canyon County official. Defendants deny the remaining allegations.

ANSWER TO PETITION
HENRY V. CANYON COUNTY
CASE NO. CV2010-5610
10-6752
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10.

In response to paragraphs 67 and 72 of Petitioner's Petition, which appears

to be Petitioner's legal conclusions, Defendants deny the allegations to the extent a
response is necessary .
11 .

In response to paragraph IV. of Petitioner's Petition, Defendants deny the

allegations.
12.

Paragraph V. of Petitioners Petition lastly contains a "Prayer for Relief."

To the extent a response is necessary, Defendants deny that Petitioner is entitled to any
relief.

AFFIRMATIVE DEFENSES
1.

Petitioner's Petition fails to set forth a claim upon which relief can be

granted.
2.

Petitioners Petition fails to name a real party in interest.

REQUEST FOR ATTORNEY FEES
Defendants request an award of reasonable attorney fees under all applicable
statutes and rules of the state of Idaho, including but not limited to Idaho Code§ 9-344.
DATED this 16m day of JW1e, 2010.

Deputy Prosecuting Attorney

ANSWER TO PETITION
HENRY V . CANYON COUNTY
CASE NO. CV20 I 0-5610
l0-6752
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CERTIFICATE OF SERVICE
th

I hereby certify that on this 16 day of June, 2010, I caused a true and correct
copy of the foregoing ANSWER TO PETITION to be served on the following jn the
manner indicated:

Erik F. Stidham
A. Dean Bennett
Holland & Hart, LLP
P.O. Box 2527
Boise, Idaho 83701-2527
efstidham@ho 1landhart. com

[ J
[ J
[ J

bJ
[ ]

Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, Idaho 83701-2865
mkane@ktlaw.net

[ J
[ J

!~

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
Email

U.S. Mail
Overnight Delivery
Hand Delivery
Facsimile
Email

Ty A. Ketlinski
Deputy Prosecuting Attorney

ANSWER TO PETITION
HENRY V. CANYON COUNTY
CASE NO. CV2010-5610
10-6752
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Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
101 South Capitol Boulevard
P.O. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869
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JUN 2I 2010
QANVON COUNTY CLERK
l.. CAAWFORO. DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,

Case No. CVl0-5610

Plaintiff,

AFFIDAVIT OF A. DEAN BENNETT
WITH ADDENDUM TO THE COURT
RECORD

vs.
JOHN BUJAK, a public official; CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency

Defendants.

STATE OF IDAHO
County of Ada

)
)ss:
)

A. DEAN BENNETT, being first duly sworn upon oath deposes and says:
1.

5lM.

I am an attorney at Holland & Hart

LLP,

attorneys for Plaintiff Bob Henry in the

above-captioned case. I have personal knowledge of the matters set forth in this Affidavit in
support of the Plaintiffs Petition Pursuant to Idaho Code

§

9-343 to Compel Production of

Public Records and hereby supplement the record as directed by Judge Sticklen.

AFFIDAVIT OF A. DEAN BENNETT WITH ADDENDUM
TOTHECOURTRECORD-1

000342

2.

Attached hereto on an audio CD labeled Exhibit A is a true and complete copy of

the September 8, 2009 Nampa City Council Meeting along with the audio clip played for the
Court on Thursday, June 17th, 2010.
3.

Attached hereto as Exhibit Bis the June 17, 2010 letter from Wm. F. Nichols,

Nampa City Attorney to the Canyon County Commissioners and the Canyon County Prosecuting
Attorney regarding the City of Nampa contract for prosecution services with Canyon County and
the Canyon County Prosecuting Attorney (the "firm").
DATED this 22nd day of June, 2010.

SUBSCRIBED AND SWORN to before me this 22nd day of June, 20 I 0

Residing at: ~
My Commission Expires:

AFFIDAVIT OF A. DEAN BENNETT WITH ADDENDUM
TOTHECOURTRECORD-2
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CERTIF1CAT!(FSERVICE
I HEREBY CERTIFY that on the .tltay of June, 2010, I caused to be served a true
and correct copy of the foregoing AFFIDAVIT OF A. DEAN BENNETT WITH
ADDENDUM TO THE COURT RECORD by the method indicated below, and addressed to
the following:
Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's Office
1115 Albany Street,
Caldwell, ID 83605

t8J
D
D
D

U.S. Mail
Hand Delivered
Email
Telecopy (Fax)

Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865

t8J
D
D
D

U.S. Mail
Hand Delivered
Email
Telecopy (Fax)

4851243_1.DOC

AFFIDAVIT OF A. DEAN BENNETT WITH ADDENDUM
TOTHECOURTRECORD-3
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EXHIBIT A

( 4 CD's attached, copied and sent as exhibits)
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WHITE PETERSON
ATTORNEYS AT LAW
WIOTE, PETI!RSON, OIGRAY, ROSSMAN. NYE &NlolOLS, P.A. .
CANYON PARKATTIIE IDAHo CEN°JER
5700 E. FlANKLIN Ro, SUrn: 200

WM.F.OloRAY,ill

MATilll!W A. JCIIINSON
WJLLIAMF. NlcHoLs •
CHluSTOPHmt S. NYE

NAMPA, IDAHO 83687-7901

PlliuP A. Pl!msoN
ToooA.ROSSMAN
D,"11!1 F. VANDBVEI.DE ••
'ImutsNcE R. WHIT6 •••

TEL (208) 466-9272
FAX (208)466-4405
EMAIL: tnY@whitepetcrscom

Alm adminat ill Oil
Alm admiaecl in NV
••' Abo admitted in WA

BlllANT.O'BANNIJN•

•
••

June 17, 2010

Canyon County Commissioners

CANYON COUNTY COURTHOUSE
1115 Albany
Caldwell, ID 83605
Canyon County Prosecuting Attorney

CANYON COUNTY COURTHOUSE
1115 Albany
Caldwell, ID 83605

RE:

City of Nampa contract for prosecution services with Canyon County and the Canyon
County Prosecuting Attorney (the "firm")

Dear Commissioners and Mr. Bujak:
The city of Nampa has been reviewing the various comments and statements to the public
with growing concern. The city of Nampa has a contract with Canyon County and the Canyon
County Prosecuting Attorney. It does not now have, nor has it ever had, a contract with John
Bujak personally or privately. We also read with concern the statements that large amounts of
taxpayer money may go to Mr. Bujak personally as a result of this contract. The city of Nampa
strongly supports full disclosure of the application of these public funds.
The background on this contract with the "firm" of Canyon County and the Canyon
County Prosecuting Attorney may be helpful:
l. The city of Nampa sent out Requests for Proposals for city prosecution services. The
Canyon County Prosecuting Attorney responded. John Bujak, personally, did not submit
a proposal.

2. Canyon County, in a formally adopted resolution, indicated its approval of the
Prosecutor's submittal and further stated that Mr. Bujak would receive no personal
monetary gain,

000347

June 17, 2010
Page 2.

"WHEREAS, Mr. Bujak, who could himself realize no financial advantage from
his provision of prosecutorial service to the City, advised this Board that the
above-described extralegal issues threatened the continued existence of this
mutually beneficial, legal, cooperative joint City-County arrangement; ..."
The city of Nampa relied upon the integrity of this representation.
3. A contract was entered into and signed by the Canyon County Commissioners, Canyon
County Prosecuting Attorney, the City of Nampa, and the City of Nampa Police
Department The original contract provided payment to the Canyon County Auditor. For
reasons known only to the Commissioners and the Prosecutor's Office, you directed the
city to send the payment to John Bujak, Canyon County Prosecuting Attorney and mailed
to the Prosecuting Attorney's Office. The city has complied with this request
4. A public records request and ensuing litigation has arisen over whether the public has a
right to examine the records relating to these public funds which the County and the
Prosecuting Attorney's Office have, under ·some arrangement of which the city is
unaware and not a party, placed under Mr. Buja.k's personal control. Nampa supports
public disclosure of the accounting of these funds.

5. The Canyon County Prosecuting Attorney's Office, on its official letterhead, in a letter to
Mr. Bob Henry reiterated how absolutely no money would go to Mr. Bujak or Tim
Fleming personally. That letter, dated March 15, 2010, states the mathematical formula
for the use of the public money is: (Nampa payments)-(CCPA salary bumps+ Nampa
annex overhead expenses)= (Amount to general fund).
6. We notice in the newspaper that Mr. Bujak now says the agreement is "legally flawed."
The agreement was prepared by the "firm" and not the city. We have never been advised
of any legal problem with contracting for prosecution services. If the intent is to change
the agreement from one with the "finn" to one with Mr. Bujak personally, you have not
made that request of the city. We are aware of no legal flaw in the agreement.
The city now sees public statements from the Canyon County Commissioners and John
Bujak that large amounts of the city of Nampa taxpayer dollars are or may be going into
Mr. Buja.k's pocket personally. We find this most troubling and, indeed, request an immediate
modification of the agreement so no money goes to Mr. Bujak, as originally stated, and the
Nampa payment be reduced accordingly. Further, the previous amendment should be rescinded,
thereby directing payment to the County Auditor, as originally agreed. The intent was to provide
a service to city taxpayers by utilizing economies of scale in the Prosecutor's Office and to pay
for increased staffing necessitated by the additional case load.
To summarize, Nampa and the "firm" of Canyon County and the Canyon County
Prosecutor's Office, of which Mr. Bujak is the current elected prosecutor, have a contract. No

000348

June 17, 2010
Page 3.

financial benefit is to go to Mr. Bujak or Mr. Fleming. The city requests your representation that
this is true and no moneys have been diverted to Mr. Bujak personally.
The city is available to meet with the "firm" to review the contract, should you so desire.
If you have proposed amendments to the contract, please provide them for our review and
comment
Very truly yours,

WlllTE PETERSON

~~Wm. F. Nichols, Nampa City Attorney

c:

Nampa City Councilmembers
Mayor Dale
Chief Augsburger
S. Arledge, Nampa Public Information Officer
V. Chandler, Nampa Finance Director

ja/W:\Work.\N\Nampa\Henry v Bujak: et al 9647.265\lt commispa61710.doc
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CANYON COUNTY CLEfiK

D. BUTLER, DEPUTY
1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

3

4

s

BOB HENRY, an individual,

6
7

B

9

10

Case No. CV2010-5610

Plaintiff,

MEMORANDUM DECISION

vs.

AND ORDER
JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S OFFICE, a public agency,
and CANYON COUNTY, a public
agency,

11
12

13

Defendants.
This case is before the Cou1t on the Petition of Bob Henry (Henry) to compel the production

14

of public records from John Bujak (Bujak), the Canyon County Prosecuting Attorney's Office

15

(CCPA) and Canyon County (the County), and a motion to strike. For the reasons that follow, the

16

Petition will be denied, and the motion to strike will be granted.

17
18

FACTS AND PROCEDURAL HISTORY

19

Bujak is the elected prosecutor of Canyon County. The city of Nampa (the City) issued a
20

request for proposal for handling the City's prosecutorial functions in March of 2009. In April 2009
21

the County Commissioners adopted a resolution authorizing Bujak to submit a proposal to the City
22
23

24

"on behalf of Canyon County and the Canyon County Prosecuting Attorney's Office." Bujak did
so, and the City accepted the proposal.

25
26

MEMORANDUM DECISION AND ORDER - PAGE 1
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j

A Prosecution Services Term Agreement (PST A) was executed on July 6, 2009 by Bujak,
1
2

the County Commissioners, and Mayor Tom Dale on behalf of the City. The PSTA stated that it

3

was between Canyon County, The Canyon County Prosecuting Attorney (referred to as "Firm") and

4

the City, pursuant to Idaho Code§ 67-2332 relating to interagency agreements. Payments under the

5

PSTA were to be made by the City to the Canyon County Auditor. The "Finn" was identified as an

6

independent contractor. The County itself had no duties or obligations under the PSTA. The City

7

was to provide office space and equipment to the Firm for performance of the PSTA. The term was

B

through September 30, 2009.
9

On September 8, 2009 the PSTA was amended by signature of Bujak and Mayor Dale. The
10

amendment referenced the PSTA as an agreement between the City and the CCPA. Under the
11

12

13
14

amendment, the payments under the PSTA were to be made to John T. Bujak, Canyon County
Prosecuting Attorney.
On October 6, 2009 the County authorized Prosecuting Attorney John Bujak to contract with

15

any city within the county to prosecute non-conflicting misdemeanors and infractions but did ndt

16

state that such contracts would be on behalf of the County or the CCPA. It also resolved that the

17

County would bill the Nampa prosecuting attorney for any county resources devoted to prosecution

18

of Nampa misdemeanors and infractions. Apparently pursuant to this resolution, the amended
19

PSTA was further amended to extend its te1m from October 1, 2009 to September 30, 2010.
20

It appears that following the first amendment to the PSTA the payments by the City have
21
22

23

been deposited in some so11 of tmst account in Bujak's name (the Bujak Bank Account), and that
the City has issued IRS Fo1m 1099's to Bujak for the payments.

24

25
26
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4

In March and April 2010, Henry made three public records requests related to the PSTA and
1

the Bujak Bank Account. The first request was addressed to the County Clerk for any original and

2
3

amended contracts and copies of "bills, invoices etc. sent to Nampa by County for Prosecuting

4

Svc." It also contained a number of questions regarding how the PSTA funds were handled. A

5

deputy prosecutor responded, providing a number of documents responsive to the requests 1, and an

6

explanation of "how the billing works," with a mathematical equation. No financial documents

7

were provided.

8

A second request by Henry was addressed to the Prosecuting Attorney. Attached to it was

9

the first request. Henry now requested the accounting information: ledger, bank statements and
10

"source documents" for the flow of payments from the City "to any intermediary accounts and
11

12

finally to the County Treasurer" for the period July 2009 through Febmary 2010. Again, the same

13

deputy prosecutor provided some auditor's certificates. Finally, in April of 2010, Henry sent a

14

letter to the Canyon County Board of Commissioners that contained requests for various documents

15

including ledgers, bank statements, checks and other documents for funds paid by the City into and

16

out of the "non-county account," (which seems to be a reference to the Bujak Bank Account) or any

17

other account. It appears there was no formal response to this letter.

18

On May 21, 2010, Henry filed the pending petition to compel production of public records.

19

The County filed a Motion to Dismiss as to it. Bujak and the CCPA responded to the petition. By
20

the time of the hearing, the only records being sought were the financial records described
21
22

23

immediately above and the documents required to determine the actual figures necessary to
calculate "the mathematical equation."

24
1

The documents were basically those referenced above, in this opinion.

25

26
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1
2
3

ANALYSIS
The Idaho Public Records Act, Idaho Code §§ 9-337, through 9-347, provides that every
person has a right to examine and copy every public record and there is a presumption that all public

4

records are open for inspection. Idaho Code§ 9-338. A "'[p]ublic record' includes, but is not limited
5

to, any writing containing information relating to the conduct or administration of the public's
6

business prepared, owned, used or retained by a state agency, independent public body corporate or
7
8

9

politic or local agency regardless of physical form or characteristics." Idaho Code § 9-337 (13)
Henry argues that the requested records are public records as defined within the Public

10

Records Act, and that he is entitled to inspect and copy them either from the County or the CCPA.

11

The County argues that it does not and never has had the requested records and thus cannot produce

12

them. Bujak and the CCPA assert that the requested records are not public records as defined in the

13

Act, citing Derting v. Walker, 112 Idaho 1055, 739 P.2d 354 (1987).

14

Idaho Code § 31-3113 provides: "Prosecuting attorneys, with the unanimous approval of the
15

board of county commissioners, and with the consent of the prosecuting attorney, may contract with
16

any city within the county to prosecute non-conflicting misdemeanors and infractions." In De11ing,
17
18

the plaintiffs sought an order to require Glen Walker, the Kootenai County Prosecuting Attorney, to

19

account for and reimburse all monies he received pursuant to his contracts with various municipalities

20

within the county for prosecution of misdemeanors and to require him to account for and reimburse

21

the county for the use of county facilities, equipment and employees used in performance of the

22

contracts. There was no dispute in Derting that Walker was authorized by the Kootenai County

23

Commissioners to enter into the contracts, that he was required to reimburse the county for use of

24

25
26
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facilities and deputy prosecutors, and to pay a percentage of the contract amounts to the county, or
1
2
3

that he had done so.
Interpreting Idaho Code§ 31-3113, the Idaho Supreme Court in Derring held that the monies

4

collected by prosecutors from contracts with municipalities were not monies received for

5

performance of the duties of county prosecutor, but rather were personal funds received in the

6

prosecutor's capacity as a "private individual for the perfo1mance of contractual obligations not

7

relating to the duties of the office of prosecuting attorney." 112 Idaho at 1057, 739 P.2d at 356.

8

Here, as in Derting, there is no real contention that Bujak did not comply with Idaho Code
9

§ 13-3113 or that he has not reimbursed the County. Although the Derring court did not provide the
10

language of the contracts at issue, it is clear that under the statute only a prosecuting attorney can so
11

12

contract. Thus, the language of the original PST A specifying that the contract was with the CCPA

13

does not change the Derting analysis. The fact that the County was identified as a party does not do

14

so either, since the County itself assumed no obligations or benefits by virtue of the original PSTA,

15

and certainly not after the first amendment to the PST A.

16
17

18

Based on the analysis in Derting, this Cou1t must conclude that the records still being
requested are not public records of Canyon County or the CCPA. They are not documents that relate
to the duties of the CCPA. Rather they are private records of Bujak under the contract with the City.

19

Some of the funds which are paid over to the County to reimburse for use of county facilities and
20

personnel, as well as whatever other financial arrangement Bujak has made with the County, and it
21
22

23

appears that the County has produced whatever records it has. The Public Records Act does not alter
this analysis, because the records do not relate to the duties of the prosecuting attorney. Therefore,

24

25
26
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7

/'d

this case is distinguishable from Cowles Publishing Co. v. Kootenai County Board of Comm'rs, 144
1
2
3

Idaho 259, 159 P.3d 896 (2007). Therefore, the Petition is denied.
Based on this analysis and conclusion there is no need to rule upon the County's Motion to

4

Dismiss, and there is no need to discuss whether the County might be a custodian of the records

5

under Idaho Consen,ation League, Inc. v. Idaho State Dep't. of Agriculture, 143 Idaho 366, 146 P.3d

6

632 (2006).

7
B

After the hearing in this case, Henry submitted a CD as requested by the Court, but also
provided a copy of a letter from Wm. F. Nichols, as Nampa City Attorney, commenting on the

9

PSTA. This letter was not admitted at the hearing. The attorneys for Bujak moved to strike the
10

letter, and included a response from Bujak to the Nichols letter in case the motion to strike was not
11

granted. The Comt finds that the Nichols letter is hearsay and is not relevant to any issue before the
12
13

14

15

16
17
18

Court, it is basically Mr. Nichols's interpretation of the PSTA. The motion to strike is granted. The
Court did not consider either letter in reaching its decision.
In conclusion, the Petition is denied. No attorney fees or costs are awarded; given the unique
facts of this case, neither the requests nor the responses were f1ivolous.

IT IS SO ORDERED.
Dated this

AANh day of July 2010.

19
20
21
22

23
:24
25
26
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CERTIFICATE OF MAILING
l
2

3

I, William H. Hurst, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, one copy of the IvffiMORANDUM DECISION AND ORDER as notice
pursuant to Rule 77(d) I.R.C.P. to each of the attorneys of record in this cause in envelopes
addressed as follows:
JUL 2 2 2010

4

s
6
7

8

9

10
11
12

13

TY KETLINSKI
CARLTON R. ERICSON
CANYON COUNTY DEPUTY PROSECUTING ATTORNEY
CANYON COUNTY COURTHOUSE
1115 ALBANY STREET
CALDWELL IDAHO 83605
ERIK F. STIDHAM
A. DEAN BENNETT
HOLLAND & HART, LLP
POST OFFICE BOX 2527
~ '

kl

J:370.;...

MICHAEL KANE
MICHAEL KANE & ASSOCIATES
POST OFFICE BOX 2865
BOISE IDAHO 83701-2865

14

15
16
17

18

19

WILLIAM H. HURST
Clerk of the Distlict Court
Canyon CoUIWll,,-4'WlD

20
21
22

Date:

JUL 2 2 2010
Deputy Clerk

23

24
25
26
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Erik F. Stidham, ISB #5483
A. Dean Bennett, ISB #7735
HOLLAND & HART LLP
Suite 1400, U.S. Bank Plaza
IO I South Capitol Boulevard
P .0. Box 2527
Boise, Idaho 83701-2527
Telephone: (208) 342-5000
Facsimile: (208) 343-8869

A.t~M.

AUG 3 1 2010

CANYON COUNTY CL~
C DOCKINS, DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON
BOB HENRY, an individual,
Plaintiff,

Case No. CVl0-5610

BOB HENRY'S NOTICE OF
APPEAL

VS.

JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S OFFICE, a public agency,
and CANYON COUNTY, a public agency

Filing fee: $101.00 (Supreme Court)
$100.00 (District Court)

Defendants.

TO:

THE ABOVE-NAMED RESPONDENTS, JOHN T. BUJAK AND THE
CANYON COUNTY PROSECUTING ATTORNEY'S OFFICE AND THEIR
ATTORNEYS OF RECORD TY KETLINSKY AND CARLTON R. ERICSON
OF THE CANYON COUNTY PROSECUTING ATTORNEY'S OFFICE, 1115
ALBANY STREET, CALDWELL, IDAHO 83605, AND
CANYON COUNTY AND ITS ATTORNEYS OF RECORD: MICHAEL KANE,
OF THE FIRM MICHAEL KANE & AS SOCIA TES, POST OFFICE BOX 2865,
BOISE, IDAHO 83701-2865, AND
THE CLERK OF THE ABOVE-ENTITLED COURT.

NOTICE IS HEREBY GIVEN THAT:

I.

The above-named Appellant, Bob Henry ("Henry"), hereby appeals the

Memorandum Decision and Order ("Order") entered by the Court on July 22, 2010,

BOB HENRY'S NOTICE OF APPEAL - 1
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denying Henry's Petition to compel the production of public records, Hon. Kathryn A.
Sticklen, presiding. 1
2.

Appellant Henry has the right to appeal to the Idaho Supreme Court, and

the Order described in Paragraph 1 above is appealable under and pursuant to Rule 11
of the Idaho Appellate Rules. See, e.g., Cowles Pub. Co. v. Kootenai County Bd. of

County Com 'rs, 144 Idaho 259, 261, 159 P.3d 896, 898 (2007); Idaho Conservation
League, Inc. v. Idaho State Dept. of Agriculture, 143 Idaho 366, 367, 146 P.3d 632, 633
(2006); Gibson v. Ada County, 138 Idaho 787, 789, 69 P.3d 1048, 1050 (2003).
3.

Appellant intends to assert a number of issues on appeal including, but not

limited to, the following:

1

a.

the Trial Court erred in denying Henry's Petition Pursuant to Idaho
Code § 9-343 to Compel Production of Public Records against all
Defendants;

b.

the Trial Court erred in ruling that the records requested are not
public records of the Canyon County Prosecutors Office or of
Canyon County;

c.

the Trial Court erred in ruling that the records requested are the
private records of Defendant Bujak;

d.

the Trial Court erred in ruling that the records requested do not
relate to the duties of the prosecuting attorney;

e.

the Trial Court erred in ruling that only a prosecuting attorney can
contract with a city to prosecute non-conflicting misdemeanors and
infractions;

f.

the Trial Court erred in ruling that the County assumed no
obligations or benefits by virtue of the Prosecution Services Term
Agreement;

g.

the Trial Court erred in ruling that the County assumed no
obligations or benefits by virtue of the "first amended" Prosecution
Services Term Agreement;

The Order was the last document entered by the district court before closing the case.
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h.

the Trial Court erred in failing to rule on whether Canyon County is
a custodian of the records;

1.

the Trial Court erred in relying on Derting v. Walker, 112 Idaho
1055, 739 P.2d 354 (1987) to support it's denial of the Petition;

J.

the Trial Court erred in not reviewing the documents in question in
chambers or in camera;

k.

the Trial Court erred in failing to address the conduct of the
Defendants in contacting the party requesting the records;

1.

the Trial Court erred in failing to address the fact that Defendants
completely failed to respond to one of the requesting party's
requests;

m.

the Trial Court erred in failing to admit evidence from the City of
Nampa demonstrating that the subject contract was not with
Defendant Bujak personally.

Appellant reserves the right to add additional issues on appeal and to revise or
restate the issues set forth above.
4.

No order has been entered sealing all or any portion of the record.

5.

Appellant requests the reporter's transcript for the following hearings:
a.

6.

Hearing on Henry's Petition Pursuant to Idaho Code § 9-343 to
Compel Production of Public Records held June 17, 2010;

Henry requests the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, 1.A.R.:
a.

Motion for Leave to Take Depositions Pursuant to I.R.C.P. 30(a)
dated June 8, 2010;

b.

Memorandum in Support of Motion for Leave to Take Depositions
Pursuant to I.R.C.P. 30(a) dated June 8, 2010;

c.

Affidavit of Erik F Stidham in Support of Motion for Leave to Take
Depositions Pursuant to I.R.C.P. 30(a) dated June 8, 2010;

d.

Affidavit of Tom Dale dated June 11, 201 O;

e.

Affidavit of Nampa City Clerk dated June 11, 2010;
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7.

f.

Affidavit of Erik F. Stidham Filed in Support of Supplemental
Memorandum dated June 11, 2010;

g.

Defendant Canyon County's Motion to Dismiss dated June 11,
2010;

h.

Affidavit of David J. Ferdinand II in Support of Defendant Canyon
County's Motion to Dismiss dated June 11, 2010;

1.

Memorandum in Support of Defendant Canyon County's Motion to
Dismiss dated June 11, 2010;

J.

Amended Motion for Leave to Take Depositions dated June 14,
2010;

k.

Defendant Canyon County's Objection to Plaintiff's Motion for
Leave to Take Depositions dated June 14, 2010;

I.

Response to Defendant Canyon County's Motion to Dismiss dated
June 15, 2010;

m.

Affidavit of Carolyn Montgomery dated June 15, 201 O;

n.

Motion for Relief Based on Defendants Bujak and Canyon County
Prosecuting Attorney's Failure to File Responsive Pleading dated
June16,2010;

o.

Objection to Tom Dale's Affidavit dated June 16, 2010;

p.

Response to Motion for Relief Based on Defendants Bujak and
Canyon County Prosecuting Attorney's Failure to File Responsive
Pleading dated June 16, 201 O; and

q.

Affidavit of A. Dean Bennett with Addendum to the Court Record
dated June 23, 2010.

The undersigned hereby certifies:
a.

That a copy of this notice of appeal has been served on the reporter
whom a transcript has been requested as named below at the
address set out below:
Name and Address: Tammy Webber
Canyon Transcription
19221 Evening Drive
Caldwell, ID 83607

b.

That the estimated fee for preparation of the clerk's record has
been paid;
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c.

That the clerk of the district court has been paid the estimated fee
for preparation of the reporter's transcript;

d.

That the appellate filing fee has been paid; and

e.

That service has been made on all parties required to be served
pursuant to Rule 20.

DATED this 31st day of August, 2010.
HOLLAND & HART LLP

c.,). e
__-~

B y _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
A. Dean Bennett, for the firm
Attorneys for Plaintiff Bob Henry

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the 31st day of August, 2010, I caused to be served a true
and correct copy of the foregoing by the method indicated below, and addressed to the following:

Ty Ketlinski
Samuel Laugheed
Canyon County Prosecuting Attorney's
Office
1115 Albany Street,
Caldwell, ID 83605
Michael J. Kane
Michael Kane & Associates
1087 W. River Street, Suite 100
P.O. Box 2865
Boise, ID 83701-2865
Tammy Weber
Canyon Transcription
19221 Evening Drive
Caldwell, ID 83607

D
D

~

D
D
D
~

D
D
~

D
D

U.S. Mail
Hand Delivered
Email
Telecopy (Fax)

U.S. Mail
Hand Delivered
Email
Telecopy (Fax)
U.S. Mail
Hand Delivered
Email
Telecopy (Fax)

Holland & Hart LLP
4893847_1.DOC
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In the Supreme Court of the State 'If If \h~
_ _A.M./L~

DP.M.

SEP a9 2010
CANYON COUNTY CLERK

BOB HENRY,
Plaintiff-Appellant,
V.

JOHN BUJAK, a public official, CANYON
COUNTY PROSECUTING ATTORNEY'S
OFFICE, a public agency, and CANYON
COUNTY, a public agency,
Defendants-Respondents.

)
)
)
)
)
)

T RANDALL. DEPUTY

Supreme Court Docket No. 38016-2010
Canyon County Docket No. 2010--zplO

)

5~JD

ORDER SUSPENDING APEAL

)
)
)
)
)

On September 2, 20 IO this Court received a Notice of Appeal filed by Appellant
August 31, 2010 in District Court which appealed the MEMORANDUM DECISION AND
ORDER entered by Honorable Kathryn A. Sticklen filed July 22, 2010. It appears that a Judgment
set forth on a separate document has yet to be entered as provided by I.R.C.P. 58(a) as clarified by
the Court's recent decisions in Spokane Structures v. Equitable Investment, 148 Id 616, 226 P.3d
1263 (2010) and TJT, Inc. v. Mori, 148 Id 825, 230 P.3d 435 (2010) and this appeal is premature.
As provided by I.A.R. 17(e)(2), this appeal shall be suspended until entry of judgment. Therefore,
good cause appearing,
IT HEREBY IS ORDERED that the matter of entry of a judgment as required by
I.R.C.P. 58(a) be, and hereby is, REMANDED to the District Court and proceedings in this appeal
shall be SUSPENDED to allow for the entry of a judgment, at which time this appeal shall proceed.

.

·7t!

DATED this _ _ day of September 2010.
For the Supreme Court

cc:

Counsel of Record
District Court Clerk
District Court Reporter
District Court Judge

ORDER SUSPENDING APPEAL-Docket No. 38016-2010

.

-- ---------
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SEP 2 2 20IJ
CANYON COUNTY CLERK
J HEfDEMAN, DEPUTY
1

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF

2

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

3
4

s

BOB HENRY, an individual,

6
7

8

9

10

Case No. CV2010-5610

Plaintiff,
vs.

JUDGMENT
JOHN BUJAK, a public official;
CANYON COUNTY PROSECUTING
ATTORNEY'S OFFICE, a public agency,
and CANYON COUNTY, a public
agency,

11

12
13
14

Defendants.
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that judgment is entered in
favor of the Defendants. No attorney fees or costs are awarded.

15

IT IS SO ORDERED.

16

Dated this ~ d a y of September, 2010.

r-t~-

(..¢)

17
18

KathrynAticklen.
~fitc~

19

District Judge

20

21
22
23
24

25
26
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)

CERTIFICATE OF MAILING
1
2
3

I, William H. Hurst, the undersigned authority, do hereby certify that I have mailed, by
United States Mail, one copy of the JUDGMENT as notice pursuant to Rule 77(d) I.R.C.P. to each
of the attorneys of record in this cause in envelopes addressed as follows:

4

5
6
7

8
9

10
11

12
13

TY KETLINSKI
CARLTON R. ERICSON
CANYON COUNTY DEPUTY PROSECUTING ATTORNEY
CANYON COUNTY COURTHOUSE
1115 ALBANY STREET
CALDWELL IDAHO 83605
ERIK F. STIDHAM
A. DEAN BENNETT
HOLLAND & HART, LLP
POST OFFICE BOX 2527
MICHAELKANE
MICHAEL KANE & ASSOCIATES
POST OFFICE BOX 2865
BOISE IDAHO 83701-2865

14

15
16
17

18

WILLIAM H. HURST
Clerk of the District Court
Canyon County, Idaho

19

20
21

Date: _ _
S_EP_2_2_Z_0_10_
22
23
24

25
26
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNIY OF CANYON

BOB HENRY, an individual,
Plaintiff-Appellant,

-vsJOHN BUJAK, a public official; etal.,
Defendants-Respondents.

)
)
)
)
)
)
)
)
)

Case No. CV-10-05610*C
CERTIFICATE OF EXHIBITS

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify the following
exhibits were used at the hearing on June 17, 2010:

Court's Exhibits:
1

Plaintiff's Exhibit List

Admitted

Sent

2

Audio CD

Admitted

Sent

The following are also being sent as exhibits:

4 CD's attached to Affidavit of A. Dean Bennett (As Exhibit A),
filed on 6-23-10
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this~~_ day of

CERTIFICATE OF EXHIBITS

/cf;,·.:·, .-.L • • ,-

, 2010.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
m
the County of Canyon.
By:
•-4JU-s/~-Deputy
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF CANYON

)
)
)
)
)
)
)
)
)

BOB HENRY, an individual,
Plaintiff-Appellant,
-vsJOHN BUJAK, a public official; etal.,
Defendants-Respondents.

Case No. CV-10-0561o*C
CERTIFICATE OF CLERK

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that the above and
foregoing Record in the above entitled cause was compiled and bound under my
direction as, and is a true, full correct Record of the pleadings and documents under
Rule 28 of the Idaho Appellate Rules, including specific documents as requested.
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of
the said Court at Caldwell, Idaho this

,~q

, 2010.

WILLIAM H. HURST, Clerk of the District
Court of the Third Judicial
District of the State of Idaho,
in and for the County of Canyon.
By:
="--,-Deputy

CERTIFICATE OF CLERK
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUN1Y OF CANYON

BOB HENRY, an individual,
Plaintiff-Appellant,
-vsJOHN BUJAK, a public official; etal.,
Defendants-Respondents.

)
)
)
)
)
)
)
)
)

Supreme Court No. 38016
CERTIFICATE OF SERVICE

I, WILLIAM H. HURST, Clerk of the District Court of the Third Judicial District of
the State of Idaho, in and for the County of Canyon, do hereby certify that I have
personally served or had delivered by United State's Mail, postage prepaid, one copy of the
Clerk's Record and one copy of the Reporter's Transcript to the attorney of record to each
party as follows:
Erik F. Stidham and A. Dean Bennett, HOLLAND & HART
Ty Ketlinski and Carlton R. Ericson, Deputy Prosecuting Attorneys
Michael Kane, MICHAEL KANE & ASSOCIATES

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of

WILLIAM H. HURST, Clerk of the District
Court of the Third .Judicial
District of the State of Idaho,
the Coul\ty of Canyon.
U.H""""-V.L

By:

CERTIFICATE OF SERVICE

000367

"-V~,!,_t,~-vJc.~- \

Deputy

